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IN accordance with the recommenda- 
tion of the American Bankers’ Associa- 
tion, and that of the Wisconsin State 


Bankers’ Association, to abolish days of 
grace laws, the legislature of the state 
named has wisely enacted the following: 


Sec. 1. All notes, drafts, acceptances, bills of ex- 
change, bonds or other evidences of indebtedness, 
whereby the maker or acceptor, he, they, or it, shall 
promise to pay any person, corporation, or order, or 
the bearer, any sum of money as therein mentioned, 
and in which is no expressed stipulation to the con- 
trary, no grace, according to the custom of merchants, 
shall be allowed, but the same shall be due and paya- 
ble, on the day and date named, without grace. 

Sec. 2, All acts and parts of acts inconsistent with 
the provisions of this act, are hereby repealed. 

Sec. 3. This act shall take effect and be in force 
one year from and after its date and publication. 

By the Governor approved, March 29, 1893. 


There being no exception in this case 
to any class of paper, it does away with 
all questions of grace, as it should. If 
the desired uniformity of laws is to be 
attained respecting grace, Wisconsin 
has furnished a good pattern to follow. 


It is a pleasure to note that another 
state, Oregon, has fallen into line with 





= 


the reform movement to simplify the 
maturity of commercial paper, and has 
abolished days of grace upon all classes 
of commercial instruments payable with- 
in the state. The action of the pioneer 
states will doubtless have a wholesome 
effect on others, and the absolute ex- 
tinction of days of grace in all the states 
at no very distant day, is not an extrav- 
agant prediction. 

The roll of states and territories 
wherein grace is not allowed in any 
case, or shortly will not be, now stands 
thus: 


California. 
Idaho. 
Utah. 
Vermont. 
Oregon. 
Wisconsin, 


Tue failure of a bank, which now and 
then occurs, frequently brings up a 
number of questions in which other 
banks are interested, involving title to 
proceeds of collections. In the present 
JouRNAL is reported a decision by the 
court of appeals of Maryland, whereA., 
owner, mailed ‘‘ for collection” an item 
to B., bank, who mailed it to C., and 
then failed. C. sought to hold the pro- 
ceeds as against A., for application upon 
B.’s debt; but the court decides that A. 
may recover from C, 

Another situation is quite exbaustively 
discussed in our column of ‘‘Inquiries.” 
A. bank mails to B. bank an item ‘for 
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collection and remittance.” B. bank col- 
lects, does not remit, but fails. The 
questions discussed, and decisions pro 
and con cited are: (1) Were proceeds 
a trust fund in B. bank’s hands? (2) 
If yes; could they be recovered in full 
from receiver? (3) Assuming a loss, 
was A, bank liable to its depositor for 
the amount? 

These questions are only a few out of 
many which constanly arise whenever a 
bank that has done a large collection 
business, fails. We have accumulated 
quite a collection of cases upon all 
branches of the subject, and the infor- 
mation in our possession is at the service 
of our readers, through our column of 
**Queries and Replies,’ whenever occa- 
sion arises and they call for it. 


Savincs banks are not corporations 
which earn a profit for wealthy stock- 
holders, but are institutions that util- 


ize the deposits of the poor and 
enable the possessor of small sav- 
ings to put his money where it 


can be safely invested at a moderate 
profit to himself. Such institutions en- 
courage thrift and economy, as distin- 
guished from extravagance and dissipa- 
tion, among a large portion of the work- 
ing classes, and their best welfare should 
therefore be one of the first concerns of 
the state government. But for years in 
New York state, complaint has come 
from the managing officials of these in- 
stitutions that the field of investment is 
not wide enough and must be enlarged. 
The number of depositors and aggre- 
gate of deposits is continually on the 
increase, while, excepting real estate 
security, the amount of securities in 
which investments can be lawfully made, 
is decreasing. Every year a bill for re- 
lief has been introduced in the New 
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York legislature, but has failed to be- 
come alaw. This year, there has been 
more agitation than ever. What is 
known as the ‘‘Mullin Bill,” indorsed 
by the savings banks as meeting their 
needs, was introduced. The Mullin bill 
provides in addition to the investments 
authorized by section 116 of ‘‘An Act in 
relation to banking corporations,” that 
trustees of savings banks may invest 
deposits in stocks and bonds of any city 
within certain specified states, on con- 
dition that said cities have a population 
of not less than 50,000, that the indebt- 
edness of said city does not exceed 7 
per cent. of the valuation of the prop- 
erty, and excludes water bonds and 
railroad indebtedness, It further pro- 
vides that no one savings bank shall in- 
vest more than 25 per cent. of its assets 
on the stocks or bonds of cities outside 
of their state, or more than 5 per cent, 
in the bonds of any one city. 

But while this measure, carefully 
thought out by experts, would have met 
the requirements of the banks, it did not 
meet the ideas of the legislature. A 
substitute measure known as the ‘‘Blood- 
good Act,” was introduced, and unani- 
mously passed in the Senate. The Blood- 
good Act adds to the securities proper 
for savings bank investment, the stocks 
and bonds of certain specified cities, 
namely: Boston and Worcester, Massa- 
chusetts; St. Louis, Missouri; Cleveland, 
Ohio: Detroit, Michigan; Providence, 
Rhode Island, and New Haven, Con- 
necticut. 

The Bloodgood Act is objected to by 
the banks in that it enumerates only 
seven cities, and does not contain neces- 
sary restrictions and limitations, This 
is the situation at this writing. Whether 
the Bloodgood Act will be amended so 
as to make it acceptable to the banks, 
or whether there will be any, or differ- 





EDITORIAL, 


ent, legislation at the present session, 
remains to be seen. The opposition to 
the Mullin bill lies in the desire of the 
legislature to restrict the field, so that, 
apart from real estate, savings banks 
will be compelled to invest their funds 
chiefly in the bonds of home municipal- 
ities, with special reference to New York 
city. In so doing, are the legislature 
properly caring for the interests of the 
savings banks? 


AN interesting charge to a jury bya 
federal judge in Iowa upon what will 
‘*false entries” in reports 
made by national banks to the comp- 
troller of the currency, has been sum- 
marized in our ‘‘Abstracts’” so as to 
present its salient points, the length of 
the charge rendering it impracticable to 
publish in full. The national bank act 
makes any false entry in any books, re- 
port or statement of a national bank by 
a president or other officer with intent 
to defraud or deceive, a misdemeanor. 


constitute 


The case was against the former presi- 
dent of the Commercial National Bank 
of Dubuque, who had made certain re- 
ports of the bank’s condition to the 
comptroller, which, it was alleged, were 
so ‘‘doctored” as to make that official 


amenable to the law. The result of the 
trial was a verdict of guilty. The pres- 
ident had entered the amount of certain 
bonds held by the bank with the ‘Loans 
and Discounts,” while there was a spe- 
cial heading, ‘‘Other (than U. S.) stocks, 
bonds and mortgages,” in the report. 
The entry, therefore, was not in its ap- 
propriate place, and constituted a ‘false 
entry.” So also with regard to an 
amount of overdrafts which were enter- 
ed as ‘‘Loans and Discounts,” and not 
under the heading of ‘‘Overdrafts” con- 
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tained in the formula. While an over- 
draft is, in law, a loan, its entry under 
‘‘Loans and Discounts” and omission 
from ‘‘Overdrafts” is found not to be a 
true, but a false entry, in a report 
designed to show the real condition 
of the bank with respect to these dis- 
tinctive items. The charge of false en- 
try was also sustained with reference to 
a certain amount of directors’ liability, 
omitted from the report; while an item 
carried on the bank’s books as ‘‘Sus- 
pended Loans,” was held properly en- 
tered under ‘‘Loans and Discounts,” 
and did not constitute a false entry. 

The record which we publish is very 
interesting in its disclosure of balance- 
sheet jugglery, and shows that the per- 
former came to grief as a result of his 
attempt to pull the wool over the eyes of 
the comptroller of the currency. 


‘ 


Ow another page will be found what, 
to us, is a very interesting presentation 
of facts under the title ‘‘An Internation- 
al Balance-Sheet.” The writer, starting 
with the year 1845, has examined the 
treasury statistics of exports and im- 
ports of merchandise and specie, since 
that time, and publishes the results of 
his investigation, with certain reflections 
upon theshowing made. For the whole 
period, the treasury figures give an ex- 
cess of exports over imports of— 


470,000,000 
1, 322,000,000 


$1, 792,000.000 


Nearly eighteen hundred million dol- 
lars have been sent abroad over what 
we have received, and this entire sur- 
plus, it is stated, has aggregated since 
the year 1876, as in that year the coun- 
try entered upon about a clean balance- 
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sheet. The figures given do not include 
the vast amount of securities sold abroad, 
so that the apparent indebtedness to 
this country, the writer states, should 
be so much greater by that amount. 
The writer humorously suggests that, 
assuming the treasury statistics are cor- 
rect, we ought to go to work at once to 
draw upon this immense surplus to re- 
lieve our strained money market, instead 
of shuddering at the prospect of losing 
more gold and being subjected to an in- 
creased monetary stringency. Against 
this surplus, not included in the govern- 
ment trade statements, are the freight 
charges which stand against our im- 
ports, and the money spent by tourists 
abroad in excess of moneys brought 
into this country by foreign tourists, 
but making due calculation and allow- 
“ance for all this, the writer states there 
is nearly $1,000,000,000 unaccounted 
for; and ‘‘as we have no* indication of 
value received in return for our securi- 
ties, we cannot well make unaccounted 
interest charges responsible for the dif- 
ference.” 

With these facts he leaves us to do 
our own ciphering out of the knotty 
problem how to account for at least 
$1,000,000,000 which has gone abroad 
in excess of all conceivable returns. 

We fear that our own powers of dis- 
cernment are unequal to the task of as- 
certaining the many facts underlying 
the main fact that since 1845, or 
rather since 1876, the country has 
paid out specie 
The 


in 


$1, 800,000,000 
and merchandise, over receipts, 
money has gone, that is a fact; and 
it is not owing this country, at the pres- 


ent time; that is another fact. How did 
it happen? The writer of our article 
leaves at least $1,000,000, 000 unaccount- 
ed for. Of course, there is an explana- 
tion, but is it in the power of man to 
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make? One thing occurs to us; may 
not the writer be in error in refusing to 
allow anything to be deducted for inter- 
est charges on the ground that the 
principal of the securities which have 
gone abroad do not appear in the ex- 
ports? May not the interest payments 
have amounted, long ere this, to a 
greater total than the original invest- 
ments? Money generally turns itself 
over and earns its own amount every 
few years, and the continuous invest- 
meet of principal, and the investment 
as principal of the earned interest, may, 
on the principle of compounding and 
its extension over half a century, have 
resulted in original shipments of specie 
or merchandise to this country in pay- 
ment of securities, yielding three-fold 
the amount invested down to the present 
day beyond any losses from bad invest- 
ments. 

Another consideration: The writer of 
the article makes his accounting almost 
entirely on the basis of value for value; 
he allows for but little to have gone 
abroad without value returned.* And 
yet in this no-return-value feature have 
we not an explanation of a large portion 
of the surplus which has gone abroad? 
How many Carnegies are there who 
have made millions in this country and 
have, with lavish hand, endowed towns 
and libraries in the ‘‘old country,’’ and 
even taken up their permanent residence 
abroad, thus transferring in bulk an 
enormous amount of capital to the other 
side? How many Astors are there pur- 
chasing English newspapers with money 
taken trom this country? Descending 
from high to low, how many Chinamen 
have during the last quarter-century by 
dint of perseverance and economy accu- 





* Tourists’ expenditures and freight payments are 
the only things specified. 
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mulated a small competency here with 
which they have decamped to their na- 
tiveland? How many emigrants to this 
country during the last 30 or 40 years 
have sent the larger part of their earn- 
ings to support the old folks at home, 
or to pay the passage of wives, children 
and sweethearts to this country?+ In 
ways such as this, have we not an explan- 
ation of much which, at first view, is 
apparently inexplicable? 

The facts given are interesting. We 
leave to interested readers any further 
discussion, in explanation of the prob- 
lem which they present. || 





+Of course, the United States has received value 
for most of the money so sent; but the value has been 
given in this country, it has not—excepting the brain 
and brawn producing it—come from across the waters. 

|The following item, clipped from the N. Y. 
“Evening Post” since writing the foregoing, 
forcibly illustrates—assuming the figures to be 
approximately correct—the enormous amounts 
which must be drawn or taken out of this coun- 
try, not only by American tourists, but also by 
the army of Americans who, acquiring wealth 
here, take up their permanent residence abroad: 

‘‘An interesting problem of the year, not un- 
connected with the ‘‘balance of trade” question, 
is the effect which the World’s Fair will have 
upon American travel in Europe. The influence 
of our foreign tourists, through their expendi- 
tures abroad, upon the trade debt of our coun- 
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try to European nations, is a factor of very 
considerable importance. A recent English 
work on international finance reproduces a few 
interesting statistics, When the payment of 
the Prussian indemnity was under discussion, 
M. Leon Say, reckoning up the resources of 
France on a balance of exchange, estimated the 
amount spent yearly by tourists in his country 
at $80,000,000. More specifically, a British 
Foreign Office report of 1891 on the foreign 
trade of Italy, calculated that for the preceding 
ten years American tourists alone had expended 
in Italy an average annual sum of $35,000,000. 
To this must be added not only the additional 
outlay of our tourists in Germany, Switzerland, 
Great Britain and elsewhere, but the continuous 
payments of the 50,000 or more native Ameri- 
cans resident in Paris, London, Rome, Berlin, 
and other “winter cities” of the continent. Prac- 
tically all of these people, tourists and residents 
alike, meet their expenditures through drafts 
on New York bankers, and the sum total of 
such annual payments may safely be reckoned 
as in excess of $100,000,000, It is not, of 
course to be expected that the attractions of the 
World’s Fair will this year extinguish the great- 
er part of such expenditures; but that the num- 
ber of tourists from America will be materially 
reduced can hardly be doubted. To this ex- 
tent, the ‘‘balance of trade” will clearly be af- 
fected in our favor, though we have no prece- 
dent by which to judge the full measure of its 
influence. The Centennial Exposition of 1876, 
as it happened, immediately preceded a radical 
change in our merchandise trade balance from 
the import to the export side; a change whose 
permanent influence far overshadowed every 
minor factor. 
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THE DISPOSITION OF COLLATERAL SECURITIES. 


HE following, from the address of 

James W. Archibald, delivered at 
the recent convention of Florida bank- 
ers, touches upon a subject of interest 
to bankers all over the country: 

‘* Perhaps the most important matter, 
and one that every bank is interested in, 
is the right to dispose of collateral 
securities deposited to secure loans. 
Strange as it may seem, there is no law 
upon our statute books giving a prompt, 
or, in fact, any, remedy in such cases. 
The banker who has taken or sold any 
collateral without first filing a bill in 
equity, is in the power of the debtor 
who has been thus sold out, and who 
can at any time cause a vast amount of 
trouble. The only reason, perhaps, why 
more trouble is not made is that the 
debtors feel, if they did not acquiesce 
in the transaction, they could never 
again obtain credit, and credit to bor- 
rowers generally, is the very marrow of 
their existence. But why should we be 
at the mercy of a disgruntled debtor ora 
hungry lawyer to whom a ‘ tale of woe’ 
may be told? There should be on our 
statute books an equitable, just law that 
would be safe for the debtor and save 
him from undue pressure, if any were 
attempted, and at the same time be 
easy of enforcement and a remedy in 
which the costs and expenses would be 
reduced to the minimum.” 

The rights and duties of banks, as 


pledgees, in the holding, enforcement 
and disposal of the great variety of pa- 
per documents, negotiable and other- 
wise, which constitute collateral security 
for money borrowed, is a subject too 
vast to be treated here. In every state, 
and concerning all kinds of security, 
questions are constantly arising which 
involve the right or power of the pledgee 
to take, sell or repledge pledged securi- 
ties, his diligencein enforcing, the right 
of transferees, the liability of parties to 
collateral instruments, etc. Simply con- 
fining this article to the situation de- 
scribed in Florida, we are led to the 
inquiry—why would it be necessary to 
have a statute of the state provide a 
remedy, such as suggested, by which 
a banker may dispose of collateral 
securities deposited to secure loans? 
Cannot the same right be better acquired 
by express agreement between borrower 
and lender? Pledged collaterals are 
sold every day in different states, upon 
default, by virtue of express agreements 
giving pledgees power of sale, public or 
private, frequently without any notice 
to the owner, and it would seem that an 
express agreement which can be made 
to fit the circumstances and answer the 
requirements of each particular case, 
would be all-sufficient, preferable to a 
general law, and within the power of 
every banker to make, before loaning 
his money. 
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REPORTS BY NATIONAL BANKS TO THE COMPTROLLER OF THE 
CURRENCY. 


ECTION 5211 of the United States 
Revised Statutes provides: ‘‘Every 
(national banking) association shall 
make to the comptroller of the currency 
not less than five reports during each 
year, according to the form which may 
be prescribed by him, verified by the 
oath or affirmation of the president or 
cashier of such association, and attested 
by the signatures of at least three of the 
directors. Each such report shall exhibit, 
in detail and under appropriate heads, 
the resources and liabilities of the asso- 
ciations at the close of business on any 
past day by him specified; and shall be 
transmitted to the comptroller of the 
currency within five days after the re- 
ceipt of a request or requisition there- 
for from him, and in the same form in 
which it is made to the comptroller 
shall be published in a newspaper pub- 
lished in the place where such association 
is established, or if there is no news- 
paper in the place, then in one published 
nearest thereto in the same county, at 
the expense of the association;” also 
providing for proof of publication, and 
special reports. 

A new and improved form of report 
and accompanying schedules has been 
prepared by the comptroller of the cur- 
rency, copy of which is appended. The 
changed form is designed to show the 


amount of loans and discounts made to 
officers and directors of the bank, as 
distinguished from other borrowers; the 
amount of their secured and unsecured 
overdrafts; and the bank’s liability for 
money borrowed, as distinguished from 
regular deposits. 


Although the law requires publication 
of the report ‘‘in the same form in 
which it is made to the comptroller,” 
the provision is not construed as requir- 
ing publication of loans and discounts 
to officers and directors, as distinguished 
from other loans and discounts. The 
policy of withholding this knowledge 
from the public, while conveying it to 
the comptroller, was stated in a recent 
JourRNAL, which reported a discussion 
in congress upon the subject. 

Among the schedules to the report is 
one entitled ‘‘ Loans exceeding the limit 
prescribed by Section 5200 of the Re- 
vised Statutes, including amounts which 
exceed this limit due from state and private 
banks and bankers.”” This schedule is sim- 
ilar tothe old form. It is a debatable 
question whether deposits with state 
banks are /oans within the meaning of 
section 5200, although the various comp- 
trollers have so construed them; and 
should a national bank keep its deposit 
account with a state bank, in excess of 
the limit prescribed for loans, and re- 
fuse and omit to enterthe amount in the 
schedule, it would be an interesting 
point for decision, whether the law had 
been violated, or a false entry made. 

In connection with the published 
forms, it will be interesting to read the 
decision by the federal court in Iowa, 
set forth elsewhere in the JOURNAL, as 
to what entries and omissions in report 
and schedules constitute ‘‘ false entries.”” 
This decision, of course, was rendered 
with reference to entries in the old form 
of report. 
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(Use the blank lines if necessary, but do not erase or change any of the printed items.) 


No of Bank,..- ouneesees OFFICE OF THE COMPTROLLER OF THE CURRENCY—FORM 36. } 
(Ed. 1-16-'93—30,000.) 5 
POs CO Ge WO OG * TM, cicccscccvicces.eess seas 


At........, in the State of......,at the close of business on the......day of......,189 











DR. CR. 
Resources. Liabilities. Dols. Cts. 
1. Loansand discounts, less amount upon > ya, a ney sae Paid 1M... ....seeeeeeeeees 
which officers and directors are liable . Undivided profits indichda heh eeasameaaiaiabciteab tid 
2. Loans and discounts upon which offi- 4. Circulating notes received 


cers and directors are liable (see 
SERGI). cccee conc cccceccccocsosccecece 


. Overdrafts, secured (see schedule).... 


from comptroller......... $3 
Less am’t on hand 1n treas- 


3 a , ; \ 
4. Overdrafts, unsecured (see schedule). — redemption or in. 
5. U.S. bonds to secure circulation (par «sabia eh that lciham taba tal _ an a 

value)....Per Cents....Per Cents...... 5. State bank circulation outstanding... 
6. U. S. bonds to secure deposits (par ee ae 
rer Per cents........... 7- Individual deposits sub- 
7. U. S. bonds on hand (par value)....per eGR OCU, .cccccsececs $ 
cents.. eocccece se eeeeeeesetseces S00660ec000 8. Pat certs. of deposit.$ | 
8. Stocks, securities &c.(per schedule)... g. Time certificates of dep’st$ | 
9. Due from approved reserve agents, to. Certified checks........... $ | 
subject to check (see schedule)........ 11. Cashiers checks outst’ng.$ | 
ro. Due from other national banks, sub- ee 
ject to check........... Seer pea 12. United States deposits........... teeees 
tr. Due from state and private banks and 13, Deposits of U. S. disbursing officers... 
bankers, subject to check............. 14. Due to Soe reserve agents, sub- 

12, Banking house....... ad ject to check [see schedule}........... 


13. 


Furniture and fixtures 


chante 


. Dueto other nat'l. banks subject to 


0 re Seesececcescoes 


14. Other real estate and mortgages owned 16. Due to state and private banks and 

(see schedule),.........+++s00-++ esceeees bankers, subject to check.............. 
t5. Current expenses and taxes paid...... 17. Notes and bills rediscounted.......... 
26. Premium on bonds for circulation $... 18. Bills payable, including certificates of 


17. 


18, 
19. 


Premium on other U., S. bonds....$... 
Checks and other cash items (see 
schedule).......... cenccceseoes Secccecece 
Exchanges for clearing-house......... 
Bills of other banks...... ieebenenees 


deposit representing money borrowed 


19. Liabilities other than those above 


Pek nadkbsandésaccicetctuneinenscnans 


20. Fractional paper currency, nickels and } 
Gs nc ccneennsesceecsccevascccesescesce 


oe qrensury 5 | 
. }Go . H. certifi’cts$ 
ex. Specie: 4 Silver dollars....... $ | 
Silver treas. certs...$ | | 
Fractional silv. coin$ 
eee 


22. Legal-tender notes..... Detreneneded den 
23. United States certificates of deposit 
for legal tender notes (Sec. 5193, Rev. 
cscbannbaneceseceeetcenenanvece aceceee 
24. Redemption fund with U. S. treasurer 
(not more than 5 p. c. on circulation). 
25. Due from U.S. treasurer [other than 
5 per cent. redemption fund].......... 


WE iaisisisitntgndinntncmiecataniog —— 


ie paisnaad dr aaa eteenn ,”’ do solemnly swear that the above statement is true, and 
that the SCHEDULES on back of the report fully and correctly represent the true state of the several matters 
therein contained, tothe bestof my knowledge and belief. 4 lh caccccccceccecvccececceccs Cashier. 


Correct.—Attest: 


sist pciadanirisho detent machedi ia pelracainnaeatviiebbinias wee ( Directors. 


State of........, County of,.......: 
Sworn to and subscribed before me this..........day of..... nang ae 


Seen ee w ew eeeeeenes Pee ee eee eee eee renee 


NoTE.—This report is to be made at such times as may be designated by the Comptroller of the Currency; 
to be sworn to by the President or Cashier, mot by Assistant Cashier; attested by not less than three directors, 
and forwarded to the Comptroller of the Currency without delay. Each day’s delay, after five days, will subject 
the bank toa penalty of $100. See Section 5211 and 5213, Revised Statutes of the United States. 


-an 


gu mr it 


hk 


=. 


on 


i a 
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Fill ALL SCHEDULES, writing in the word ‘‘None” wherever no amount ts to be entered. 
SCHEDULES. 
LOANS AND DISCOUNTS. 





On demand, paper with one or more individual or firm MaMes...........scccececcccccccvccscccees Bescclesaclocse}occcs 
secured by stocks, bonds, and other personal securities...............ceceeeeeeeees Biccolccce| cocleeses 

On time, paper with CwOOr MneTe INGiviaal OF BEM. MANNS .ccccecccccccccecccocesoscocccsosevcees Bocce cocclecselosece 
singie-name paper [one person or firm] without other security ..........cecceeseeseeees Moews lecocheseetcoese 

* secured by stocks, bonds, and other personal SeCurities...........ccseecceeccescecececss Bocce cocclocceloccce 

“ * on mortgages or other real-estate security (see schedule)............cccccccecccccsecees RE I eR Bae 
gE nner tenn NSIT (mans ORIN! NTE 

Included in the above are: — ) Enter the amount in each 
Bad debts, as defined in section 5204, Rev. Stat........... en vee ee } of these three items, or 
Other suspended and overdue paper..........sseeeeseee Miseslacectescelcces write in the word “none” if 
Liabilities of directors [individual and firm] as payers.§.... .... .... see. J there is no amount to enter. 


LOANS Exceeding the Limit prescribed by Section 5200 of the Revised Statutes, including Amounts 
which Exceed this Limit due from State and Private Banks and Bankers, 


Name of Borrower. Enter full am’t of loan. Name of Sorrower Enter full am’t of loan. 


ORR R ROR Ree eee ee OOOH HHH e HHH EOE E EEE EOE EEE SHEE EE EH HHH | THEE HEE HEHE EEEE EE EEEEEEEEEEE ST FEEEHEEE ESSE SEES OSES EEEe 


STOCKS, SECURITIES, &€C. 


[Stocks, Bonds, Claims, Judgments, and similar items should be included under this head.] 


Enter number of State whether taken for 
shares of stock or Name of corporation issuing Amount at which Estimated actual ,, debts previously con- 


a lu f , 
face A gg a stock, bonds, etc, carried on books. | market value. tracted,” or otherwise, 


RRR OEE EE EEE HEUER RHEE EEE HEHE EEE EEE HEHEHE EEE ED SHEE E HEHE EES EHEH CHES HEE EEEEES OHEEEH FEES SHEEEHH EEE EEE EE EEe BHEEES 
SRR eee OREN Ee BOO e meee eH EHH EEE HEHEHE EEE HEED FEES EEEEEEEEEEES HEE HEHE EEEE EEE SEES FEES SHEEHEES HERE EE EE EEE EEE EES 


BALANCES DUE FROM OR TO APPROVED RESERVE AGENTS. 






FROM— TO— 

Enter name and location of bank. Amount. Enter name and location of bank, Amount. 
ES SPORE SELENE RELL EELS, TEESE Y RIL, NOE, | RAT PTI aise Wd NESE NRA Sie ABR jill 
CHECKS AND OTHER CASH ITEMS. 
opin aa rien am Rema, Gm, Bin Cie GIN a5) occ cciccccnce |h060)| casecsecedscsse500080000sescecsesees | sseenceseeseleess 
eee anees CID CIT WII 5 in ccconncuuce! onccteedenes ones!|canedsshosnennonsenensnsens sensetecslebeneesesosclanes 
AVERAGE RESERVE AND INTEREST. 

Av nag 4 reserve for last 30 days [in bank and with reserve agents] was........ per cent, of deposits and bank 

—— 2 
The highest rate of interest paid by the bank on Deposits is........ per cent., on Bills Payable is...,.... per cent., 
on Notesand Bills Rediscounted is.......... per cent. 
OVERDRAFTS, 
— Secured. cane, ——— 
Standing 12 months OF OVET. ss eee eee ceeeeeeeeeeeeeee caee Standing 12 months OF OVET....seeee ceveeees Sttteeeeleees 
te 6 con “ : “ o“ “ secslecccceee eel vee 
Temporary TEMPOTary.... ccc. scereeeeeeeees 


SE nnd nincninced scanenieannede:« baile Officers and directors.............++: eeccee as nme 
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OTHER REAL ESTATE AND MORTGAGES OWNED. 


Describe property, Amount at Amount of 


State whether taken for 


state form of con- which car- priorlienon Estimated actual pate when acquired. “debts previously 


veyance and from ried on _ property, if value of property. 


whom obtained. books. any. 


contracted,”’ or 
otherwise. 





LOANS AND DISCOUNTS, Secured by Mortgages or Other Real Estate Security. 











Describe property, | Amount at | Amount of | 


| State whether taken for 





state form of con- | which car- |priorlienon| Estimated actual | pate when acquired. “debts previously 
veyance, and from ried on |property, if/value of property. | contracted,” or 
any otherwise. 


whom obtained. books. | any. } 


—_ PHANG 


CurrENT HappreNntncs;—The Commercial Na- 
tional bank of Nashville, Tennessee, has been 
compelled to suspend by reason of the failure 
of the firm of Dobbins & Dazey, cotton factors. 
The failure involved the bank in a heavy loss. 
The president states that nearly the entire 
amount of the indebtedness was brought about 
by means of false statements as to shipments of 
cotton made by Mr. Dazey tothe cashier. The 
depositors, it is stated, will lose nothing: but 
the surplus, undivided profits and a portion of 
the capital may be wiped out, The bank could 
not rediscount, owing to the money stringency: 
hence, suspension was the only course left, 
Later advices from Washington are to the effect 
that the failure which at first seemed small has 
since grown to larger proportions,and willexceed 
$500,000. It is not felt that any other national 
bank in Nashville, will be affected. Asa result 
of an examination of the books of the bank, 
Frank Porterfield, the cashier of the bank, at 
the instance of the government, has been ar- 
rested for embezzlement. 


The banks in Louisville, Cincinnati, and 
other adjacent cities have discovered that they 
hold as collateral a considerable amount of 
forged or spurious whiskey warehouse receipts, 
pledged by A. R. Sutton, of A R. Sutton & Co., 
wholesale whiskey dealers. 


On the afternoon of March 27th, three officials 
of the Caney Valley Bank, Caney, Kansas, were 
suddenly confronted by two unmasked robbers, 
covered with revolvers and atter a show at re- 


sistance tha bank was coolly robbed of $2.305. 
The robbers were the notorious desperado 
Starr and a halfbreed Indian, also an outlaw, 
named Ed. Newcomb. Starr is one of the no- 
torious Dalton gang. The robbers escaped and 
are being followed by the sheriff and a posse. 


Further action on the part of Henry W. Jack 
son, the special counsel employed in the Gate 
City National Bank case of Atlanta, Ga., has 
been suspended until Attorney-General Olney 
and Secretary Carlisle of the treasury depart- 
ment agree upon a course to be pursued, 

The Gate City National Bank case, as far as 
information received at Washington goes, has 
assumed a very peculiar phase. The bank to- 
day, in the opinion of treasury officials, is ina 
position to open doors and pay off every dollar 
of its indebtedness caused by the defalcation of 
Redwine, its cashier, but there is said to be 
some disagreement as to who shall constitute 
the board of directors, and for that reason, 
principally, the bank has not been reopened. 
On the other hand, it is intimated that several 
of the old directors are open to the charge of 
having wrongfully taken money from the bank, 
This view is said to be held by Special Counsel 
Jackson, who was formerly attorney for the 
bank. 


Secretary Carlisle has appointed Oliver P. 
Tucker, of Covington, Kentucky, Deputy Comp- 
troller of the Currency. James H. Eckels, of 
Ottawa, Illinois, will be the comptroller. 
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AN INTERNATIONAL BALANCE-SHEET.* 


HAVE followed with great interest the able 

discussions of the causes which have created 
the monetary stringency from which the coun- 
try is suffering at the present time. I will not 
shock the reader with the announcement that I 
have a new theory to propose. It would be the 
height of perfidy if 1 were to steal into his con- 
fidence by promise of an easy explanation and 
then only add to his perplexity by unsettling the 
convictions which he had acquired on the sub- 
I agree fully with those who hold that the 
outflow of gold is due to the uneasiness created 
by the operations of the Sherman law. This 
seems to me to be a proposition commonly ac- 
-epted by the papers of nearly all the commer- 
cial centers of the Union. Agreeing with the 
reader in the general conclusions in hunting up 
supporting data, I will say only that I have come 
across a few facts which givea further stiffening 
to his conclusion, though they add not a little to 
my own perplexities, although of another na- 
ture, as they show to me how little we do know 
when we think we know it all. One of the 
reasons given for the large outflow of gold at a 
time when in other years no shipments are 
made, is said to be the heavy increase of im- 
ports and the decrease of exports during the 
last six or eight months, thus completely re_ 
versing the conditions of trade of the preceding 
years. But this would be no valid explanation 
except as an emphasis of the prevailing feeling 
of uneasiness. The trade balancesin our favor 
should have created a sufficient fund to draw 
upon forthe balancing of temporary adverse 
conditions. Knowing that people continuing in 
business do not fix an arbitrary date on which 
to liquidate all trade balances, I deemed it 
worth while, in order to get at the true position 
of our foreign commerce, to draw a national 
balance-sheet, assuming that our statistical 
treasury reports would amply provide the ma- 
terial for this. As we have gone through so 
many vicissitudes during the last fifty years, 
with periods of excess of imports over exports 
in merchandise, and excess of exports over im- 
ports in specie, and again periods with reversed 


ject. 


*An article by J. Schoenhof, reproduced from the 
N. Y. World. 


conditions, I felt that, covering a sufficiently 
large space of time, I should reach a somewhat 
reliable basis for such balance-sheet—a thing 
which every merchant who carries on a busi- 
ness of any magnitude would call for every 
month in the year, but which the great trading 
firm of Uncle Sam & Sons has never yet called 
on its bookkeeper to prepare. 

To my great astonishment I found that, ac- 
cording to these statistics, and starting from 
the year 1845, the world is indebted to the 
United States in the sum of something like 
$1,800,000,000 as the result of nearly fifty years 
of trading. 

A separation into periods of commercial or 
financial homogeneousness produced the follow- 
ing showing: 

Merchandise, 
in million dollars. 


Specie. ss 
in million dollars. 





|Imports.|Exports. Imports. Exports. 











1845 to 1861.... | 3.0501 35514 174 568 
1862 to 1879.... | 7,614) 7-381 355 1,214 
1880 to 1888.... | 6,055! 6,887 513 38r 
1889 to 1892.... | 3,208 39515 169 34r 
1845 to 1892.... ! 20,827) 21,297 1,201 


2-533 


Excess of Imports 
in millions. 


Excess of Exports 
in millions. 








Mdse. | Specie. Mdse. | Specie. 
1845 to 1861.... - 394 437 - 
1862 to 1879.... _ 888 233 _ 
1880 to 1888.... 832 - _ 332 
1889 to 1892.... 3°07 172 = — 
1845 to 1892.... 1,139 1,454 670 132 


For the whole period we have here an excess 
of $470,000,000 in merchandise and $1,322,000,- 
ooo in specie exports over imports, in all $1,- 
792,000,000, which we have a right to claim as 
a balance to draw upon in times of emergency, 
according to treasury statistics. Thls does not 
include the carloads of debenture bonds, first 
preferred, second preferred and non-preferred 
gilt-edged securities, representing every species 
of property, from a railroad to square miles of 
improved and unimproved towns, and from a 
cattle-farm ‘‘ of the extent of a dukedom,” to a 
brewery or a pottery. For these printed titles to 
a vast amount of property we ought to have 
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been receiving value in return in the imports 
either of specie or merchandise. So the indebt- 
edness is greater by the amount of whatever the 
holdings of foreigners of our securities than the 
sum stated above. 

Now, unless there is some very great blunder- 
ing in the compiling of these statistics taken 
from the treasury reports—and the reader knows 
that our official statistics are immaculate—then 
we ought to go to work at once to draw upon 
this surplus and make it available to relieve the 
strained situation. There is no use in shipping 
all this treasure abroad for liquidating imagin- 
ary debts, when in reality we have a balance to 
our credit of excess of shipments of $1,800,000, - 
ooo and of security shipments estimated by wise 
heads in Wall street (reputed to know) to amount 
to something like $2,000,000,000. True, we do 
not include in our trade statements the freight 
charges which stand against our imports. But 
they would not amount to anything like the 
sums stated. 

It is difficult for any private individual to 
supply data of this kind except by an estimate, 
This must be always more or less hazardous. 
It would be the easiest thing in the world for 
the government to collect the tables of the 
freight and the charges which do not appear on 
the invoices of all imports, Knowing what is 
carried in foreign and what is carried in Amer- 
ican bottoms a statement could easily be made 
from this of what remittances are necessary to 
balance our freight account with foreign ship- 
pers. But that this does by no means cover the 
bill can be easily demonstrated. 

I have what seem to me valid reasons for es- 
timating the freight and charges for which we 
have to make remittance at 3 per cent. on the 
total imports, which would be equal to 4 per 
cent. on what remains for foreign bottoms, It 
must be remembered that the goods carried in 
American vessels are the bulky, fow-valued 
merchandise, sugar, woods, hides, teas, coffee, 
&c, The percentage of freight to value is a 
much higher one in these than the foreign goods 
carried in foreign ships. If we exclude what- 
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ever is carried in American vessels, from the 
amount it will be seen that a general average of 
3 per cent. for all goods imported as expressing 
our indebtedness for freight to foreign shippers 
would come nearer six per cent. than 4 per cent, 
on such goods as are carried in foreign vessels, 
which anybody will admit is too high an esti- 
mate of the freight charges on that part which is 
of high value and small bulk, and for which we 
remit to the other side. On the goods imported 
since 1862, amounting to $17,000,000,000 in 
round figures, this is something over $500,000,- 
ooo. A surplus of nearly $1,300,000,000 is left 
over, then, after allowing for freight, on the ex- 
cess of shipments of merchandise and specie. 
What adds to the difficulty is that this great 
surplus only starts from 1876, We entered on 
that year on about a clean balance-sheet. Ac- 
cording to this we were then practically in debt 
for the freight charges &c., as explained above. 

The net surplus has accumulated since. The 
only offset I can think of is in the letters of 
credit to tourists to draw against and pay their 
expenses abroad. But if we allow an average 
of $15,000,000 for twenty years we have still 
nearly $1,000,000,coo unaccounted for. This 
average allows to 30,000 tourists an exhausted 
foreign credit at the rate of $500, which anybody 
will admit to be a most liberal allowance. As 
we have no indication of value received in re- 
turn for our securities we cannot well make un- 
accounted interest charges responsible for the 
difference. I will not enlargeon this or draw 
inferences. I submit a statement of our affairs 
as the official records leave them. I ask for en- 
lightenment from the only omniscient foun- 
tain-head of earthly wisdom, outside of statisti- 
cal bureaus—the editor. I do not wish to excite 
the public as to the existence of so large an un- 
claimed property which after all may not prove 
more realizable for the relief of immediate im- 
pecuniosity than the large fortunes awaiting 
American claimants in the Bank of England 
and the Bank of Amsterdam. 

J. SCHOENHOF, 

New York, March 21, 
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CURRENT LEGAL DECISIONS. 


Puls department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences theydisclose are likewise worthy the careful attention and study of the merchant, 


the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


TITLE TO COLLECTION PROCEEDS, AS BETWEEN ORIGINAL OWNER 
AND CORRESPONDENT OF INSOLVENT DEPOSITORY. . 


Court of Appeals of Maryland, March 16, 1893. 


Tyson & Rawts, BANKERS, OF GREENVILLE, N. C., v. THE WESTERN NATIONAL 
BANK OF BALTIMORE, 


Every bank failure entails more or less litigation and controversy by reason of the bank’s 
having to answer for collection proceeds to various correspondents, and the conflicting claims of 
title set up by receivers and between correspondents having adverse interests, The decision in 
the present case grows out of the failure of Nicholson & Son, the Baltimore bankers, in January, 
1892. They were the Baltimore correspondents of the plaintiffs, bankers at Greenville, N. C., and 
their course of business was to credit demand items received from Tyson & Rawls as cash, upon 
receipt, and time items upon collection ; dishonored paper being charged back, The paper in con- 
troversy (two items) was indorsed by Tyson & Rawls to Nicholson & Son for collection for their 
account ; and it was indorsed over to the Western National Bank of Baltimore by Nicholson & Son 


for value, 
the other, they collected subsequently. 
ness of Nicholson & Son. 


The Western National Bank collected one item on the day that Nicholson & Son failed; 
The bank sought to hold the proceeds for the indebted- 
Tyson & Rawls sue for the money as their property. 


The decision, in 


brief, is that Nicholson & Son acquired no title to the items; neither did the Western Bank, as 


the indorsement ‘‘ for collection’ 
are liable to the latter for the proceeds. 


An insolvent bank received from a correspondent 
demand and time items, indorsed to it “‘ for collection 
for account” of such correspondent; the course of 
business being to credit demand items as cash, upon 
receipt, and time items, upon collection ; dishonored 
demand items being charged back. The insolvent 
bank indorsed two of these items over to another 
bank for value, and then failed. The last bank col- 
lected one item on the day of failure, and one subse- 
quently, and sought to hold the proceeds for the insol- 
vent bank’s indebtedness to it. 

Held. The insolvent bank took no title to the paper, 
and gave none to itstransferee who, from the indorse- 
ment ‘for collection,” had notice of the original cor- 
respondent’s ownership. Hence, the collecting bank 
was responsible to the true owner for the proceeds 
collected. 


Bryan, J.—Tyson & Rawls brought 
suit against the Western Bank of Balti- 
more. The facts, so far as they are ma- 
terial, are as follows: The plaintiffs, 
who were bankers in Greenville, North 
Carolina, for two years before the trans- 


was notice to it of the ownership of Tyson & Rawls, 


Hence they 


action now in question, kept an account 
with Nicholson & Sons, bankers in the 
city of Baltimore. They from time to 
time forwarded by mail to Nicholson & 
Sons drafts, checks and notes of differ- 
ent persons, and they were indorsed in 
this manner: ‘‘For collection for account 
of Tyson & Rawls, Greenville, N. C.” 
Nicholson & Sons would at once pass to. 
the credit of Tyson & Rawls upon their 
ledger account as cash all checks and 
sight drafts, and would promptly inform 
them by mail of the amount of such. 
credit. Tyson & Rawls were entitled to. 
check against such credits as soon as 
they were entered, and Nicholson & 
Sons treated and used as their own prop- 
erty the sight drafts and checks so cred- 
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ited, in the same manner as if they had 
been deposited over their counter in the 
ordinary way; but Tyson & Rawls did 
not know and did not inquire how Nich- 
olson & Sons treated and dealt with such 
drafts and checks. If any of the sight 
drafts or checks which were credited as 
cash were dishonored by the parties on 
whom they were drawn, Nicholson & 
Sons would charge the account of Tyson 
& Rawls with them and give them notice 
by mail. When promissory notes or 
time drafts were mailed to Nicholson & 
Sons, they were not entered to the credit 
of Tyson & Rawls until they had been 
collected. There was no special agree- 
ment between these parties ia regard to 
their relations with each other except 
such as arose from their course of deal- 
ing. 

On the oth of January, 1892, Tyson& 
Rawls forwarded to Nicholson & Sons, 
check of P. E. Braswell on the State 
Bank of Commerce, Hendersonville, 
North Carolina, for four hundred dol- 
lars, pavable to the order of Jarvis & 
Blow. They had discounted this check, 
and they indorsed it for collection for 
their account; Nicholson & Sons credited 
it to them as cash, and so informed 
them by mail and indorsed it for value 
ito the Western National Bank of Balti- 
more. The bank collected the check on 
or about the 24th of February, 1892, 
and it retains the proceeds as its own 
property. On the rith of January, 1892, 
Tyson & Rawls forwarded to Nicholson 
& Sons a sight draft of J. C. Cobb& 
Brothers on Cobb Brothers & Gillian, of 
Norfolk, Virginia, for eight hundred 
dollars. They had discounted this check, 
and they indorsed it to Nicholson & 
Sons for collection for their account. 
Nicholson & Sons credited it to them as 
cash, and so informed them by mail and 
indorsed it for value to the Western 


LAW JOURNAL. 


National Bank of Baltimore. The bank 
collected the draft on the rath of Jan- 
uary, 1892, and it holds the proceeds as 
itsown. Nicholson & Sons failed on 
the 14th of January, 1892, subsequently 
to their indorsement of the check and 
draft to the Western National Bank; 
but they were insolvent at the time they 
received the check and draft from Tyson 
& Rawls, and upon a proper investiga- 
tion of the business, this fact would have 
been apparent to the surviving partner, 
who had charge of the affairs of the 
firm; but it was not known to Tyson & 
Rawls nor to the Western Bank. Nich- 
olson & Sons had an account with the 
Western Bank in which the check and 
draft were credited as cash; they over- 
drew their account and have never made 
it good. Tyson & Rawls never checked 
to the full extent of their credit with 
Nicholson & Sons; but always kept a 
balance in their favor, and at the time 
of the failure had a balance greater than 
the amount of the proceeds of the check 
and draft in question. It is admitted 
that both parties to this suit have acted 
in good faith in all of their dealings in 
the matter now at issue. 

It is well settled that when a customer 
of a bank deposits money to the credit 
of his account, the money becomes the 
property of the bank. The customer is 
creditor and the bank 1s debtor, with 
all the ordinary incidents belonging to 
that legal relation. There is no fiduciary 
connection between them. The depos- 
itor parts with his money, and the bank 
contracts an obligation to pay such 
checks as he may draw to an amount not 
exceeding the sum deposited. The con- 
sideration which the depositor receives 
for his money is the absolute and uncon- 
ditional contract of the bank to pay his 
checks to the extent of his deposit. And 
the same rule obtains in the case of 
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checks, drafts and promissory notes, 
wherever, under the circumstances of 
the case, it is applicable; that is to say, 
wherever the bank becomes the owner 
of the commercial paper, and the cus- 
tomer acquires the unconditional right 
to draw for the proceeds, When acheck, 
draft or promissory note is indorsed in 
blank, or to the order of the bank, and 
the proceeds credited to the depositor 
as cash, the bank becomes the owner of 
the paper by virtue of the indorsement. 
And, in case it is not paid at maturity, 
it has the ordinary remedies which be- 
long to the indorsee of instruments of 
this character which have been dishon- 
ored. Inthe present case the check and 
draft were deposited with Nicholson & 
Sons with an 
words: 


these 
‘* For collection for account of 
Tyson & Rawls.” This indorsement 
was not adequate to pass to Nicholson 
X Sons the title to these papers. It has 
been so held by this court, and the su- 
preme court of the United States, and 
other courts. In Sweeney v. Laster, 1 
Wallace, 166, it was said: ‘‘The words 
‘for collection’ evidently had a meaning. 
That meaning was intended to limit the 
effect which would have been given to 
the indorsement without them and 
warned the party that contrary to the 
purpose of a general or blank indorse- 
ment, this was not intended to transfer 
the ownership of the note, or its pro- 
ceeds.” 

In White v. National Bank, 102 U. S., 
it was said: ‘‘ The plain meaning of it 
|the indorsement]| is that the acceptor 
of the draft is to pay it to the indorsee 
for the use of the indorser. The in- 
dorsee is to receive it on account of the 
indorser. It does not purport to trans- 
fer the title of the paper or the owner- 
ship of the money when received. Both 
these remain, by the reasonable and al- 


indorsement in 
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most necessary meaning of the language, 
in the indorser.” The same meaning 
was attributed to such an indorsement 
in Cecil Bank v. Farmers’ Bank, 22 Md., 
148. 

It would be superfluous to make fur- 
ther citations on this point. The in- 
dorsement did not pass the title, and no 
other way has been shown in this case 
by which it could have been passed. 
Entering the amounts represented by 
these papers as cash to the credit of Ty- 
son & Rawls is very far from having 
such aneffect. It was the clear under- 
standing that this was not an absolute 
and unconditional credit, but that it 
was to be charged back to the deposit- 
ors in case the paper should not be paid 
at maturity. The paper was not sent to 
Nicholson & Sons to be discounted, or 
to be purchased by them, but it was en- 
trusted to them as agents to collect it; 
and Nicholson & Sons could not treat it 
as a discount or purchase, except by 
making an agreement to that effect with 
their correspondent. It probably suited 
their mutual interest and convenience 
to make these qualified entries. The 
depositories probably had sufficient con- 
fidence in the pecuniary ability of these 
depositors to give them a credit for the 
short time that would intervene before 
the maturity of sight drafts. It isa 
very common practice with bankers to 
deal in this manner with their custom- 
ers who are in good credit. In the ar- 
gument this entry was likened to a col- 
lection of commercial paper by the de- 
positary. It was not in point of fact a 
Nor was it similar in 
effects and consequences. 

When a collection is made the pro- 
ceeds are placed absolutely and uncon- 
ditionally to the credit of the depositor ; 
and he is no longer under any responsi- 
bility on account of the paper deposited ; 


collection. its 
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as that question has been irrevocably 
settled by payment. In point of fact, 
when collected the paper has lost its 
validity by the settlement and satisfac- 
tion of all rights which can arise from 
it. It would have been perfectly com- 
petent for Nicholson & Sons to agree 
with Tyson & Rawls that they would 
consider this paper as collected, pay 
them the amount of it, and relieve them 
from all responsibilty on account of it. 
But no such agreement was made; their 
contract was entirely different. If the 
paper had not been paid at maturity, it 
would have been charged back to Tyson 
& Rawls. It would be very unjust to 
hold Tyson & Rawls responsible for the 
contingency of payment of these instru- 
ments, and at the same time to hold 
that they had lost the title to them by a 
sort of constructive and metaphysical 
collection. It may be objected that as 
the check and draft were actually paid 
at maturity the contingent responsibility 
ef the depositors has not accrued. But 
we must judge of legal rights by the 
state of the facts which exist at the time 
they arise, and not by events which oc- 
cur afterwards. One circumstance ex- 
isting at the time will show the value of 
the cash entry as a consideration for 
the transfer of the check and draft. 
Nicholson & Sons were insolvent when 
the deposit was made, and they knew or 
ought to have known their pecuniary 
condition; and as a matter of course 
that the credit entry of cash was a mere 
delusion. Upon the whole it appears to 
us that the title to these papers did 
not pass to Nicholson & Sons, There has 
been much apparent conflict between the 
authorities on the questions which we 
have discussed; but the conflict is more 
in appearance than in reality. 

In most, if not all, of the cases which 
have held that when checks, drafts and 
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promissory notes have been deposited 
with a bank and credited as cash to the 
depositor, the title to the negotiable 
paper has passed, it will be found that 
it was either indorsed in blank, or made 
payable to the banker. On the face of 
the paper he was owner, and in case it 
was dishonored, he had his remedy 
against the depositor as indorser. The 
opinion in National Bank v. Hubbell, 117 
New York 384, contains a very clear 
and convincing exposition of the differ- 
ence between the rights of the banker 
in case of such deposit, and one where 
the paper is indorsed for collection. 
And even in case where a sight draft 
was deposited, payable to the order of 
the bank, and was credited as cash, it 
was held by the supreme court of the 
United States that the title to the draft 
did not pass, because the accompanying 
circumstances showed that it was not so 
intended, and the court said that ‘‘the 
property in notes or bills transmitted to 
a banker by his customer to be credited 
to the latter, vests in the banker only 
when he has become absolutely respon- 
sible for the amount to the depositor,” 
and that ‘‘such an obligation previous 
to the collection of ‘the bill can only be 
established by a contract to be expressly 
proved or inferred from an unequivocal 
course of dealing.” St. Louis &c. Rail- 
way Co. v. Johnston, 133 United States 
566. 

The terms of the indorsement of the 
check and draft in this case gave legal 
notice to all persons receiving them that 
Tyson & Rawls were owners of the pa- 
pers, and that Nicholson & Sons were 
merely agents for collection. Cecil Bank 
v. Farmers’ Bank, 22 Maryland, 148. The 
Western Bank could therefore acquire 
no title by the indorsement made to it; 
and is responsible to Tyson & Rawls for 
the proceeds collected. 











LEGAL DECISIONS. 


COLLECTION OF DUNNING DRAFT BY COUNTRY BANK. 
Court of Appeals of New York, February 28, 1893. 


Crouse v. First NATIONAL BANK OF PENN YAN. 


This case is instructive as showing what diligence will suffice in the case of the collection of 






a draft, drawn by a creditor on his debtor, who resides in the country some distance from the col- 
lecting bank. The strict rules governing demand and notice, where the liability of indorsers is in- 


volved, do not apply to such cases. 


1. Plaintiff drew a draft, “‘ without protest,” on his 
debtor, payable at sight, and inclosed it to defendant 
bank for collection, without instructions as to present- 
ment. The drawee lived in the country, some dis- 
tance from the bank, which on the day of the receipt 
ofthe draft notified him by mail, as was the custom 
of banks in the place, unless specially instructed. A 
week later the drawee called at the bank, said he 
would pay the draft the next week and accepted it. 
On the same day plaintiff was notified by letter that 
the draft was payable the following week, and later 
he sent his clerk to inquire about it. No further in- 
structions were given, and a few days afterwards 
plaintiff wrote, asking if the drawee had made ar- 
rangements for payment, thus recognizing what the 
bank had done. About two weeks after accepting the 
draft, the drawee made an assignment for the benefit 
of creditors. Held, that defendant was not guilty of 
negligence in presenting the draft for payment, or in 
failing to make proper efforts to collect it after accept- 
ance. 15 N, ¥. Supp. 408, affirmed. 

2. The draft was a mode adopted by plaintiff of col- 
lecting a debt due from the drawee, and defendant 
bank was his agent for the mere purpose of collection; 
and in such case the strict rules usually enforced with 
respect to commercial paper in matters of present- 
ment, demand and notice,do not apply. 


Action by Charles E. Crouse, survi- 
vor, etc., against the First National 
Bank of Penn Yan, to recover damages 
for alleged negligence in presenting and 
collecting a draft, From a judgment of 
the general term reversing a judgment 
in favor of plaintiff, entered on the re- 
port of a referee, plaintiff appeals. Af- 
firmed. 

Dinehart, being indebted to the firm 
of Crouse & Walrath in the sum of $800 
for goods sold, the firm made a draft,in 
the following form, viz. : 









“ Syracuse, N. Y., February 14, 1886. At sight (pro- 
test waived) pay to order of G, H. Lapham, Esq., 
cashier, four hundred dollars. Value received. (Signed) 
Crouse & Walrath. To Peter M. Dinehart, Esq., 
Friend, N. Y.” 


On the day of its date, this draft was 
mailed to the defendant, a bank at Penn 
Yan, N. Y., for collection. Dinehart 
lived in the country at some distance 
from Penn Yan. Lapham testified that 
upon receipt of the draft, on February 
15th, he notified Dinehart by mail. On 
February 21st, Dinehart came into the 
bank, and, the draft being presented to 
him, he said he would pay it next week 
and he accepted it across its face 
making it payable at the defendant 
bank. On the same day Lapham wrote 
Crouse & Walrath, acknowledging their 
letter and the draft, and stating it was 
‘*payable some time next week. Says 
this is the best he can do.” Subsequently 
a clerk was sent by the firm tothe bank, 
who inquired about the draft. He said 
he was told that ‘‘ it was all right,” but 
could not remember being told of Dine- 
hart’s acceptance. Lapham, the cashier, 
however, testifies that he told him of the 
acceptance, and of Dinehart’s promise 
to pay it the next week. On March 6th 
Dinehart made an assignment of his 

property for the benefit of his creditors. 
On March 3d Crouse & Walrath wrote 
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to the bank, and asked if Dinehart had 
made arrangements to pay his draft. 
On March 6th the bank answered, in- 
forming them of D: .zhart’s assignment, 
and as to the assets and liabilities. On 
March 7th the draft was returned to the 
firm, and in September following the 
present action was commenced to re- 
cover damages, measured by the value 
of the draft, upon the ground of the 
bank’s negligence in the matter of its 
collection. The referee, before whom 
the trial of the action was had, reported 
in favor of the plaintiff, finding the de- 
fendant guilty of negligence in failing to 
present the draft for acceptance in due 
time, or to make proper efforts to col- 
lect it after acceptance, and that by 
reason of its negligence the drawers 
were deprived of the opportunity to col- 
lect the draft before the drawee’s as- 
signment. He found that the drawers had 
sustained damages to the amount of the 
draft, with interest, and directed judg- 
ment accordingly. Upon appeal to the 
general term that court reversed the 
judgment, and ordered a new trial, and 
from that order plaintiff has appealed to 
this court, with the usual stipulation for 
judgment absolute. 


Gray, J., (after stating the facts), We 
think the reversal of the judgment was 


right. The facts disclosed by the evi- 
dence did not make out a case of negli- 
gence, nor did they show that the plain- 
tiff’s firm had suffered any damage by 
reason of anything on the part of the 
bank. The evidence was wholly insuf- 
ficient to support the referee’s findings 
in those respects. As we read this re- 
cord, no inference was permissible from 
the evidence that the bank had failed in 
any duty towards the plaintiff’s firm. 
The draft in question was merely a 
convenient mode adopted by the firm of 
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Crouse & Walrath to collect a portion of 
a debt due them from Dinehart and the 
defendant bank was made their agent 
for the mere purpose of collection. 

Dinehart lived in the country at some 
distance from Penn Yan; and, as it was 
testified to without objection, the custom 
of the banks in that place, where they 
held drafts upon parties residing in the 
country, was to notify them by mail, 
unless especial instructions were given to 
present the paper, in which case a notary 

would be employed, Here the plaintift’s 

firm had expressly waived protest of the 
draft, and there was no requirement 

for presentment by a notary, or for any 

extraordinary course with respect to it. 

There was no question in the case of 

holding other parties, and there was 

nothing in the relations of plaintiff's 
firm with the defendant which made it 

incumbent upon the bank to exercise 
other than that usual and ordinary dili- 
gence in the performance of the duty of 

the assumed agency which the circum- 

stances called for. The plaintiff's firm 
were notified by letter of the draft being 
payable in the following week, as the 
best that Dinehart could do about it. 

Their clerk was sent to inquire about it, 

and the draft was not only left with the 
bank, with no further instructions about 
it, but on March 3d they wrote, asking 
if Dinehart had made arrangements to 
pay the draft; thus recognizing, and 
tacitly ratifying, what the bank had 
done. Not only was the bank not bound 
to do more than it had done, but it is 
difficult to see what more it could have 
done. It was without especial instruc- 
tions, and the plaintiff's firm were sufii- 
ciently apprised of the situation to make 
it incumbent upon them to further in- 
struct the bank, if they desired it to do 
more. Knowing of the nonpayment of 
the draft, it behooved them to act in the 
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matter for their own interests. The 
strict rules which usually are applied 
with respect to commercial paper in 
matters of presentment, demand and no- 
tice, do not apply to such a case as this, 
as the general term very correctly ob- 
serve in their opinion, The defendant 
acted as the plaintiff's agent to collect a 
part of the debt, and in view of the cir- 
cumstances, and with the knowledge 
chargeable to the principal as to its con- 
duct of the matter, it could not be in- 
ferred from the evidence that it was 
guilty of any negligence in the discharge 
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of its duty. It may be added that there 
was an utter lack of evidence to afford a 
presumption of damage to the plaintiff's 
firm from the conduct of the defendant. 
No inference was possible from the 
evidence that there was a reasonable 
probability that the debt would have 
been paid if Dinehart had been pressed 
for payment from the time when the 
draft was presented until he assigned. 
The order appealed from should be af- 
firmed, and judgment absolute ordered 
for the defendant on the stipulation, 
with costs in all the courts, All concur. 


WHEN NOTARY’S NOTICE BY MAIL IS INSUFFICIENT TO CHARGE 
INDORSER. 


Court of Appeals of New York, February 28, 1893. 


Bacon v. Hanna, ef. al. 


The opinion in this case should be carefully read by bank notaries in New York. 
trates the diligence necessary, in mailing notice of protest, to ascertain the correct address, 


ing on a city directory is not enough. 


It illus- 
Rely- 


Indorsers are ever ready to plead negligence in bar of 


lability, and as this case shows, the mere perfunctory and lethargic reference to a directory ad- 
dress, which proves to be wrong, without exercising those faculties of inquiry and investigation 
which would undoubtedly be called into play were the address involved that of the notary’s best 
girl, or his debtor, will result, where the notice fails to reach, in release of the indorser, if not per- 


sonal liability of the notary himself. 


Where a notary mails a notice of protest to an indor- 
ser at the wrong address, sending it to the village 
where the notary lived, which was about four miles 
from the indorser’s residence, and in an adjoining 
town, and the notary had been to the indorser’s house 
and knew its location, and knew the indorser was su- 
pervisor of the town in which he lived, and inquiry of 
the maker of the note or of business men in the notary’s 
village would have easily disclosed the indorser’s 
residence, and the notary had mailed a notice of pro- 
test of a note of which the one in suit wasa renewal to 
the indorser at his proper address, and his only 
effort to ascertain the correct address was to look in a 
directory, the notary has not acted “from the best in- 
formation, obtained from diligent inquiry,” as re- 
quired by statute, and the protest was not properly 
made. 17 N. Y. Supp. 430, affirmed. 


Action by Orin S. Bacon, Jr., against 
Morris W.Hanna,impleaded with others, 


as indorser on a promissory note. From 
a judgment of the general term a‘firm- 
ing a judgment in favor of defendant, 
plaintiff appeals. Affirmed. 


Fincu, J. The complaint involved in 
this appeal respects the ruling of the 
court, which determined, as matter of 
law, that due diligence had not been 
exercised in giving notice of protest to 
the indorser, and refusing to submit the 
question, as one of fact, to the decision 
of the jury. The general term sustained 
the ruling, and we are inclined to ap- 
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prove it as justified by the facts. The 
indorser lived in the town of Hopewell, 
and his post-office address was at Chapin- 
ville, in that town. He had resided in 
the same place for nineteen years, and 
at the time of the maturity of the note 
was supervisor of his town, which ad- 
joined the village of Canandaigua, and 
had held that office for two years. His 
home was four miles east of the east 
line of the village, and the notary who 
served the notice had been at his house, 
and consequently knew of its location. 
He knew also that the indorser was su- 
pervisor of the town of Hopewell, and 
had mailed a notice of protest of a note 
preceding the one in suit, and of which 
the latter was a renewal, to thesame in- 
dorser at Chapinville, Inquiry of the 


maker of the note, at the post office in 
Canandaigua, or of business men in that 
village, would have disclosed the resi- 
dence of the indorser easily and correct- 


ly. What the notary did was to mail a 
notice directed to the indorser at Can- 
andaigua under the provisions of the 
act of 1857 (chapter 416, § 3) which per- 
mits such notice by mail where the in- 
dorser lives in the same city or town, 
or has a place of business therein, or 
has indicated such residence by a mem- 
orandum added to his signature, or 
where, ‘‘from the best information ob- 
tained from diligent inquiry,” heis ‘‘ re- 
puted ” there to reside, or have a place 
of business. We may assume that the 
notary may have forgotten for the mo- 
ment his previous action in mailing a 
notice to Chapinville, and was in doubt 
about the residence of the indorser, al- 
though with the knowledge which he 
had, and some reasonable reflection 
upon the subject, it would seem that his 
memory might not have failed him; but 
his only effort to solve the doubt was to 
look into a directory of Canandaigua to 
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ascertain the truth. He there found 
this entry: ‘‘Hanna, Morris W., 158 
Canandaigua.” The record does not 
show whether or not there 1s a street in 
the village bearing its name. If there 
is, inquiry at that number would have 
disclosed the error. If there is not, the 
entry was sufficiently odd and peculiar 
to make the notary’s alleged under- 
standing that the figures meant number 
of acres owned in Canandaigua inex- 
cusable without some further inquiry, 
Prior to the act of 1857, service upon 
the indorser residing in the same town 
at his place of residence therein was re- 
quired. The change permitting instead 
a service by mail was carefully guarded 
and limited. Where the notary relied 
upon a ‘‘ reputed ” residence, he was re- 
quired to act from ‘‘ the best information 
obtained from diligent inquiry.” Merely 
looking into a directory is not enough. 
The sources of error in that process are 
too many and too great. Such books 
are accurate enough in a general way, 
and convenient as an aid or assistance, 
but they are private ventures, created 
by irresponsible parties, and depending 
upon information gathered as cheaply 
as possible, and by unknown agents. 
Their help may be invoked, but, as was 
said in Lawrence v. Miller, 16 N. Y. 235, 
their error may excuse the notary, but 
will not charge the defendant, Merely 
consulting them should not be deemed 
‘*the best information obtained by dili- 
gent inquiry.” Bank v. DeGroot, 7 Hun, 
210; Baer v. Leppert, 12 Hun, 516. 
These cases differ sumewhat in their 
facts, but clearly indicate that bare re- 
liance upon a directory is not sufficient 
diligence, and that shonld certainly be 
the rule upon facts such as are disclosed 
in the present case. The judgment 
should be affirmed with costs, All con- 
cur. 





ABSTRACTS OF CASES. 


ABSTRACTS AND NOTES OF CASES. 


What Will Constitute “‘ False Entries"’ in Reports of National Banks to Comp- 
troller of the Currency. 


United States v. Graves, U. S. District Court, N. D., lowa, E. D. December 17, 1892 


Section 5209 of the United States Re- 
vised Statutes provides that every pres- 
ident, director, cashier, etc., ‘‘ who 
makes any false entry in any book, re- 
port or statement of the association 
with intent * * toinjure or defraud 
the association, or any other company, 
body politic or corporate, or any indi- 
vidual person, or to deceive any officer 
of the association, or any agent ap- 
pointed to examine the affairs of any 
such association” shall be deemed guilty 
f a misdemeanor, etc. 

Rufus E. Graves, president and di- 
rector of the Commercial National Bank 
of Dubuque, Iowa, was indicted and 
convicted under this statute for making 
false entries in reports to the comptroller 
of the currency. The specific acts with 
which Graves was charged were false 
entries in the report with regard to the 
condition of the bank, as to its loans 
and discounts, as to its overdrafts, and 
as to liabilities due the bank from its 
directors (individual and firm) as payers. 

The charge of district judge Wool- 
son, preceding the verdict against 
the defendant, is very lengthy. We 
omit those portions merely descriptive 
of the national bank act, its legal bar- 
riers against dishonesty, the individual 
liability of stockholders, the duties de- 
volving upon comptroller, and the ends 
to be served by reports and examination 
of condition, and confine this report to 
the pith of the charge bearing on the 
points as to false entries involved. From 
it much interesting informa*ion may be 


derived as to what will constitute ‘‘false 
entries with intent to deceive,” in re- 
ports to the comptroller of the currency. 


WHAT IS A ‘* FALSE ENTRY.” 


The court defines ‘‘ false entry” in 
the statute to mean more than an honest 
mistake. It must be an entry known to 
the maker to be untrue and false, and 
by him intentionally entered while so 
knowing its false and untrue nature. 


WHAT CONSTITUTES ‘‘ FALSE ENTRY” OF 
‘*TOANS AND DISCOUNTS ?” 


The ‘‘ Loans and Discounts ’’ account 
as kept under that heading on the books 
of the bank was at the close of August 
1, 1887, $490,133.78. The entry made 
by defendant in the report to comptrol- 
ler of Loans and Discounts stated the 
aggregate to be $551,048.60—$60,000 
larger. The entry in the report of this 
larger amount was thus obtained: 
‘*Loans and Discounts” as shown 

on the books of the bank under 

that heading $ 490,133.78 
‘* Suspended Loans,” carried under 

that heading on the bank's books, 
‘‘Investment Fund” consisting of 

bonds, etc 
And to this was added a portion of 


the overdrawn accounts of indi- 
vidual depositors 


10,000.00 


75,449.82 


20,465.00 
Making a total of... .$596,048.60 
From this aggregate entered in the 
reportas ‘‘ Loans and Discounts” 
was deducted an amount carried on 
the books of the bank as ‘‘ Con- 
CINE PURE. ccccccccccscessss « -$ 45,000.00 
Which produced the amount of the 
entry of loans and discounts as 
contained in the report to the 
comptroller of $ 551,048.60 
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The question presented to the jury 
was whether this entry of loans and dis- 
counts as contained in the report to the 
comptroller, was a ‘‘ false entry?’ The 
court charged that the form of report 
prescribed by the comptroller did not 
require entry of the items under the 
same headings given on the books of the 
bank. The report is of the ‘‘ condition of 
the bank,” and does not pretend to be 
an exact copy or transcript of the books 
of the bank under the several headings 
contained in the prescribed form. There- 
fore the defendant was not compelled to 
enter, on the form prescribed for the 
report, the exact aggregates carried 
under such several headings on the books 
of the bank, provided the aggregates 
entered in said report truthfully state 
the condition of the bank at the close of 
the said day’s business with regard to 
the headings under which the entries 
are made in the report. 
** SUSPENDED LOANS” MAY ENTERED 
UNDER ‘‘ LOANS AND DISCOUNTS,.”’ 


BE 


With regard to the entering of the 
item appearing on the books of the 
bank as ‘‘ Suspended 
‘*Loans and Discounts” in the report, 
the court charges it did not constitute a 
false entry. These suspended loans had 
been carried on the books under the 


Loans” under 


heading of ‘‘ Loans and Discounts,” 
but had been withdrawn therefrom as 
objectionable paper, or loans having an 
improbability of payment, and were 
temporarily carried under the heading 
of ‘‘Suspended Loans,” awaiting the 
action or decision of the board of direct- 
ors as to being withdrawn or charged 
off from the character of loans and en- 
tered up as a loss on the profit and loss 
account. The court says: ‘‘I do not 


understand the government seriously 
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disputes the correctness of these sus 
pended loans being placed in and made 
a part of the loans and discounts entry 
in the report to the comptroller; for the 
explanation given would still give these 
suspended loans the character of loans 
and discounts, and as being carried on 
the books of the bank in good faith asa 
part of their actual loans and discounts, 
though, as I understand, temporarily, 
and for the convenience of the bank, 
entered on its books under another 
heading, viz. ‘Suspended Loans.’ And 
therefore when defendant added the ag- 
gregate of said suspended loans account 
to the aggregate of loans and discount 
account, as shown on the books, defend- 
ant in so doing did not make a false 
entry. He believed them to be 
and discounts, and he was justified in so 
believing, and in good faith so reported 
them, and under the circumstances did 
not as to that particular make a false 
entry. The entry of loans and discounts 
in reports to the comptroller does not 
guaranty the solvency of the makers of 
the paper, but it isa statement that in 
truth and in fact, at the date named in 
the report, the bank actually held and 
owned loans and discounts to theaggre- 
gate therein reported. 

The evidence does not disclose that 
any particular method or system 
bookkeeping is demanded of a national 
bank. It is not required to conform its 
headings of the various accounts to any 
prescribed names, nor to the names 
stated in the form of report prescribed 
by the comptroller; and therefore when 
a report is called for, if the person ma- 
king it enters under the headings in the 
prescribed form a true statement of the 
bank’s condition on the day called for in 
respect to the headings in said form, 
he has fulfilled the demands of the 
law.” 


loans 


of 





ABSTRACTS 


ENTRY OF ‘* BONDS AND STOCKS” 
‘*LOANS AND DISCOUNTS” IS A 


FALSE ENTRY. 


AS 


$75,449.82 was entered in the report 
as ‘‘ Loans and Discounts” which was 
made up of bonds and mortgages owned 
by the bank, $60,000 of it consisted of the 
bonds of the Iowa Iron Works Co. of 
Dubuque. The form prescribed for the 
report has a heading wherein are to be 
entered, after entry to be made of 
United States bonds, ‘* Other stocks, bonds 
and mortgages (market value, see schedule.)” 

The court charges that it would appear 
reasonable and natural that @// bonds 
owned by the bank should rightfully 
have been entered under this appropri- 
ate heading. Other bonds to the amount 
of $50,000 were so entered, and also 
stock of $8,500. The court leaves to 
the jury the determination of the ques- 
tion whether these $60,000 bonds, if 
correctly entered, would have been en- 
tered in the report under the heading of 
‘*Other (than U. S.) stocks, bonds and 
mortgages ;” or as the same were actually- 
entered under the heading of ‘* Loans 
and Discounts;” and if a correct entry 
would have placed them under the for- 
mer heading, then whether the defend- 
ant acted in good faith in reporting 
them to the comptroller as ‘*‘ Loans and 
Discounts,” or whether defendant, to 
swell his loan and discount entry, know- 
ing they should properly have been en- 
tered under another head, intentionally 
entered the bonds in such report as 
‘** Loans and Discounts.” 

The verdict of the jury on this point, 
as before stated, was against defendant. 


ENTRY OF ‘‘ OVERDRAFTS” ‘‘AS LOANS AND 
DISCOUNTS” NOT JUSTIFIABLE. 


The court left it to the jury to say 
whether the defendant in entering $20,- 
ooo of overdrafts as ‘‘ Loans and Dis- 
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counts,” omitting the amount from 
** Overdrafts,” made a ‘‘ false entry.” 

The court controverted the contention 
that because an overdraft is in fact a 
loan, the defendant was justified in so 
entering it, and omitting the item from 
the regular heading of ‘‘ Overdrafts.” It 
said: ‘‘ The comptroller demanded that 
the bank should report overdrafts in one 
place in the report, as well as loans in 
another place. Defendant assumed to 
report overdrafts. Did he make a true 
entry thereof? No explanation on the 
report advises the comptroller that the 
entry as to overdrafts is an incomplete 
entry as to overdrafts actually existing 
at the time the report assumed to give 
them. There is no separate heading of 
‘Overdrafts arranged for’ inthe report. 
* * * Counsel for defendant have ar- 
gued before you that it makes no differ- 
ence if overdrafts are entered in loans 
and discounts, for they are on the same 
side of the report and are resources, 
But the very object of the comptroller in 
dividing up the resources is that he may 
thereby gain a knowledge as to what 
source of resources the bank has; and to 
put overdrafts as loans and discounts, 
or as cash, because loans and discounts 
and cash are on the same side—re- 
sources—is to report to the comptroller 
a state or condition of the bank not jus- 
tified by this reason, according to the 
books of the bank,” 

This charge, and the jury’s verdict, 
shows that to enter an ‘*‘ Overdraft” as 
a ‘‘Loan and Discount,” and omit it from 
the head especially designed for it in the 
report to the comptroller, will constitute 
a ‘‘ false entry,” punishable under the 
federal statute. 


FALSE ENTRY AS TO DIRECTORS’ LIABILITY. 


Speaking of the reports of directors’ 
liability the court says: 
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‘*The provisions of law wisely au- 
thorized the requirement that the bank 
shall report the liability of its directors 
to it. A bank rarely fails (and with 
reasonable certainty as to the answer I 
may appeal to your knowledge, and as 
a matter of common observation among 
men, that a bank is scarcely ever, if 
ever, wrecked) by loans to parties not 
members of its board of management. 
Hence the wisdom of the requirement 
that the report state the liability of di- 
rectors. The bank directors must each 
be the owners of ten shares of stock, 
and there must be at least five directors. 
Frequently, if not ordinarily, some of 
the directors are larger stockholders; so 
that the law and the public can general- 
ly rely upon the interested directors 
seeing that the bank is not wrecked by 
appropriation, by parties outside the 
board, of any large amount of the funds 
of the bank, although the law limits even 
these loans. But the danger arises when 
the parties in the board either conspire 
together or connive at some of their 
members taking large amounts of the 
funds of the bank for their use in spec- 
ulation or investment, or the like; and 
so in each report there is required to be 
entered the liabilities of directors. In 
this report it is stated as ‘ Liabilities of 
Directors (Individual and Firm) as 
Payers.’ ” 

From this head was omitted certain 
commercial paper owned by the bank, 
made by a firm, one of whose members 
was a director. The gist of the court’s 
charge may be summarized thus: 

A director of a bank is personally li- 
able to the bank on paper made to it by 
a firm of which he is a member, and in 
making a report of the condition of the 
bank to the comptroller, the amount of 
such paper should be entered under the 
heading of ‘‘ Liabilities of Directors (In- 
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dividual and Firm) as Payers;” and, in 
determining whether the omission of 
such an item from this heading was made 
with intent to deceive, etc., the jury may 
consider what effect, if any, upon de- 
fendant’s action in this respect, was 
caused by the receipt of a letter from 
the comptroller, prior to the making of 
the report, calling the attention of the 
bank officials to the excessive amount of 
the loans made by the bank to its direct- 
ors, and demanding immediate reduction 
thereof. 


INTENT AND ELEMENTS OF OFFENSE. 


The court’s charge upon the question 
of intent, and other elements necessar\ 
to make out a conviction of ‘* fals: 
entry,” we summarize as follows: 

1. In determining whether a certain 
false entry, made by a national bank 
officer in a report to the comptroller, 
was made with intent to deceive or de 
fraud, etc., within the meaning of the 
statute, the jury are authorized to infe: 
the intent if the natural and legitimate 
result of such ‘‘ false entry’ would be 
to deceive any other officer or officers of 
the bank, or any agent appointed to 
examine into its affairs. 

2. It is not necessary. to complete 
the offense of making a ‘‘ false entry ” 
in a report to the comptroller of the 
treasury of the condition of.a national 
bank, with intent to deceive or defraud, 
that any person shall have been in fact 
actually deceived or defrauded; for the 
making of such a ‘‘false entry” with 
the intent to deceive or defraud is 
sufficient. 

3. A ‘‘ reasonable doubt,” as known 
to the criminal law, is an honest, sub- 
stantial misgiving, generated by insuffi- 
ciency of proof; not a captious doubt, 
nor a doubt suggested by ingenuity of 
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counsel or jury, or born of a merciful 
inclination to permit defendant to escape 
conviction, or prompted by sympathy for 
him or those connected with him; and 
where the jury have an abiding convic- 
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tion of the guilt of the accused.—such a 
conviction as they would be willing to act 
upon in the more weighty and important 
matters relating to their own affairs,— 
then they have no reasonable doubt. 


Payment of Bank’s Drafts Fraudulenty Issued by Cashier. 


Phillips, Receiver of National Bank of Sumter, S. C., v. Mercantile National Bank of New York. N. Y. Su- 
preme Court, General Term, First Department, January, 1893. 


This is a very interesting case to all banks who carry the accounts of other banks. and pay out their funds 


upon drafts. 


or his own ee. 
rinciple 1s app 


A cashier of an out-of-town bank issues drafts upon its New York correspondent, payable to 
rsons, whose names he uses as dummies, forging their indorsements, and 
His own bank is held to stand the loss, and not the bank who paysthechecks. The 
ied that one who puts in circulation a bill with the name of a payee indorsed upon it, must be 
eld as affirming and precluded from disputing the correctness of the indorsement, 


assing away the checks for value 


This principle, it will be 


observed, is extended to the case where the act of issue is that of an authorized agent—the cashier—so as to 
make the principal bound and estopped to deny that the indorsement is a forgery. 


This case involves the right of the 
Mercantile National Bank of New York 
to charge up against the account of its 
correspondent, the National Bank of 
Sumter, S. C., certain checks drawn by 
the latter’s swindling cashier, Bartlett, 
and paid by the New York bank, under 
the following circumstances: 

Bartlett draw the checks payable to 
the order of customers of the Sumter 
bank, who were ignorant of the proceed- 
ing, and indorsed their names as payees, 
the checks, of course, not being deliv- 
ered to the parties to whom they were 
made payable. The checks were in- 
dorsed over to New York brokerage 
firms, and deposited and collected 
through their banks from the Mercantile 
National. 

Was the Sumter bank bound by the 
act of its cashier in drawing the checks 
and indorsing them, and putting them 
in circulation so indorsed? 

The court holds, yes; and the checks 
are chargeable. The court decides: 

If the checks had been drawn directly 


to the order of the New York brokers, 
no question could.arise but that their 
payment would have been a good one, 
assuming nothing in the transaction to 
put the recipients upon inquiry. Itwas 
the duty and within the scope of the 
authority of the cashier to draw bills or 
checks, and although fraudulently drawn, 
his bank under such circumstances would 
have been bound. 

Again, if it be assumed that the names 
of the payees subsequently indorsed on 
the checks were fictitious names, know- 
ingly made by the cashier and indorsed 
by him, this would in effect be the same 
as though the bill or check was payable 
to bearer; and if, as in this case, subse- 
quently indorsed and presented to de- 
fendant, and paid out of funds of the 
plaintiff, the latter could not compel a 
repayment. 

Whether another and different rule is 
to be applied has been narrowed down 
to, and necessarily depends upon, the 
circumstances that the names of the 
payees which were indorsed on the 





278 THE BANKING 
checks were similar to names borne by 
customers of the bank. The facts are 
susceptible of course of but one infer- 
ence, that at the time these names were 
inserted by the cashier he had no idea of 
delivering the check to them, nor were 
their names used for any purpose other 
than to ward off the suspicion which 
might otherwise arise, or the discovery 
which might follow an examination by 
other officers of the bank if checks were 
drawn in names that were strange to 
such officers. The purpose in drawing 
the checks was to place them in the 
hands of the firms to whon, after indors- 
ing them, the cashier sent them. In 
other words, the object of the drawer 
was to put the drafts in circulation with 
the names of the payees indorsed upon 
them; and whether such payees were 
purely fictitious or were similar to the 
names of persons whom the cashier may 
have known and used, instead of creat- 


ing new ones, does not change the prin- 
ciple that should be applicable upon the 
facts presented. 

As said in Daniel on Negotiable In- 


struments (4th Ed., sec. 140): ‘‘If the 
bill or note is payable to some person 
who has no interest in it and was not 
intended to be a party to it, whether 
such person is or is not known to exist, 
the payee may be deemed fictitious.” 
And the same author continues: ‘‘But 
if it be payable to some person known 
at the time to exist, and present to the 
mind of the drawer when he made it as 
the party to whose order it was to be 
paid, the genuine indorsement of such 
payee is necessary in order to a recovery 
thereon by an indorsee, even though he 
had no interest in it and the drawer 
knew that fact.’’ As stated by the learn- 
ed trial judge, ‘‘Bartlett, as cashier, 
was authorized to draw the bills. That 
was in his power. * * * When he 
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drew the draft he acted as cashier.” 
And again, ‘‘The intent of the cashier 
was the intent of his bank, that is, so 
far as the New York bank was con- 
cerned.” 

That these views are correct must be 
apparent from a consideration of the re- 
lation of the person drawing the checks 
to the bank, and the principle applicable 
thereto which must obtain, that his act 
was the act of the bank. Having au- 
thority, therefore, to put in circulation 
the checks, the bank cannot escape lia- 
bility because, in putting such checks or 
bills in circulation, with the names of 
the payees indorsed upon them, he 
adopted, with a view to allay the suspi- 
cion of the bank’s officers, the device of 
selecting names which were similar to 
those of persons with whom such officers 
were acquainted. 

Much stress is placed by appellant 
upon the case of Shipman v, Bank of the 
State of New York, (126 N. Y. 318). 
That was a case of forgeries by a trusted 
clerk of principals, who delivered to him 
checks which they had intended to 
draw to actual payees, but through the 
fraud and connivance of the clerk were 
drawn to payees, some of whom were 
real and some fictitious. It was therein 
held that negotiable paper, the payee of 
which does not represent a real person, 
cannot be treated as payable to bearer, 
unless the paper was put into circulation 
by the maker with knowledge that the 
name of the payee does not represent a 
real person. And in the course of the 
opinion the court says: ‘‘ The maker’s 
intention is the controlling consideration 
which determines the character of such 
paper. It cannot be treated as payable 
to bearer unless the maker knows the 
payee to be fictitious and actually in- 
tends to make the paper payable to a 
fictitious person.” 
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The distinction thus presented be- 
tween the two cases, we think, is 
clear. In the case cited, the prin- 
cipals did not put paper in circula- 
tion with knowledge that the name of 
the payee did not represent a real per- 
son; whereas, in the case at bar, the 
bank, through its authorized officer, put 
in circulation paper, with knowledge on 
the part of the drawer, and with intent 
to indorse thereon the names of payees 
who, for all intents and purposes, were 
fictitious payees, adopted and resorted 
to as a device to avert suspicion. 

A case which has been frequently re- 
ferred to, and which we think more like 
this in principle, is that of Hortsman v. 
Henshaw, (11 How., U. S, 183), which 
was a case where a bill of exchange had 
upon it the forged indorsement of the 
payees, but it had been put into circula- 
tion by the drawers with such forged 
indorsement already upon it, and it was 
purchased in the market by a dona fide 
holder, who presented it to the drawee, 
who accepted and paid it at maturity, 
and then the drawers failed. In that 
case it was held that the drawee could 
not recover back the money which he 
had paid to the dona fide holder; and the 
reason, among others, stated by the 
court in the opinion was that, ‘‘The bill 
was put in circulation by the drawers 
with the names of the payees indorsed 
upon it. And by doing so they must 
be understood as affirming that the in- 
dorsement is in the handwriting of the 
payees, or written by their authority. 
And if the drawee had dishonored the 
bill, the indorser would have undoubt- 
edly been entitled to recover from the 
drawers, and the drawers must be 
equally liable to the acceptor who paid 
the bill. For having admitted the hand- 
writing of the payees and precluded 
themselves from disputing it, the bill 
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was paid by the acceptor to the persons 
authorized to receive the money accord- 
ing to the drawers’ own order.” And it 
was further said that ‘‘the English cases 
most analogous to this are those in which 
the names of the drawers or payees 
were fictitious and the indorsement 
written by the maker of the bill.” 

So we say that, the cases most analo- 
gous to the one at bar, and the princi- 
ples most nearly applicable, are those 
involving fictitious drawers and payees. 
In other words, we think that the cir- 
cumstance that there was a resemblance 
between the names of the payees used 
to those of persons who were known to 
Bartlett, where it was not intended that 
such persons should become parties in 
any way to the paper, does not vary the 
rule or principle which would be appli- 
cable, if, instead of using such names, 
he had used those which were purely 
fictitious. 


Enforcement by National Bank of Real 
Estate Mortgage Security. 


State National Bank v. Flathers, supreme court of 
Louisiana, December 109, 1892. 


[In an action by the State National 
Bank against John Flathers to enforce 
by executory process a mortgage secur- 
ing notes assigned to the bank the fol- 
lowing points are decided: 

1. One who, as security of negotiable 
notes, has executed a mortgage which 
he had the right and capacity to make, 
on property belonging to himself, by an 
act suggesting on its face no defect, 
duly recorded, and importing confession 
of judgment in favor of the mortgagee 
and any future holder of the note, can- 
not destroy its value in the hands of a 
subsequent holder by pleading secret 
equities between the original parties, 
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created by his own fault, negligence or 
imprudence, of which the subsequent 
holder had no notice and no means of 
information. 

2. The above rests on no assertion 
that mortgages are negotiable, but on 
other principles of law and equity. 

3. When cases arise in which the above 
elements, or some of them, are missing, 
they will be determined according to 
their particular facts. 


4 


CASES OF INTEREST TO 
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4. Under repeated decisions of the 
United States supreme court, the ob- 
jection that a national has loaned money 
on real estate, in violation of the pro- 
hibition of the national banking laws, 
does not lie in the mouth of the delin- 
quent debtor of such loan, and does not 
disable the bank from enforcing the 
same by foreclosing the mortgage. The 
United States alone can compiain of 
such violation. 


MORTGAGE INVESTMENT COMPANIES. 


Liability of Maker on Forged Vendor's Lien Note. 


How a Mortgage Investment Company was Swindled. 


J. B. Watkins Land Mortgage Co. v. Howeth, et. al.. Court of Civil Appeals of Texas, Nov. 4, 1892. 


In August 1887, Bunch sold Howeth 
a lot of land in Gainesville, Texas, and 
Howeth gave his note to Bunch for $400 
therefor, payable on or before Septem- 
ber 1st, 1888, retaining a vendor’s lien on 
the land to secure its payment. In 
October 1887 Bunch proposed to the J. 
B. Watkin’s Land Mortgage Co., to sell 
it the note, and the company furnished 
him a blank form of affidavit, to be 
sworn to by both maker and payee, 
which it required in the purchase of 
such notes. The affidavit was made 
October 7, 1887, and began as follows: 


“State of Texas, county of Cooke. I, W. W. Howeth, 
maker, and E. F. Bunch, payee, do solemnly swear, 
each for himself, that said payee is the legal owner 


and holder of a certain vendor’s lien note, dated Aug. 
26th, 1887, bearing interest at the rate of 10 per cent. 
per annum, and signed by said maker.” 


Then follow a great many minute 
statements with reference to said note, 
the land which secured its payment, 
etc. 

Howeth joined with Bunch in making 
this affidavit at the latter’s request, Bunch 
informing him that he desired to nego- 
tiate the note and the affidavit was neces- 
sary. Bunch did not produce the note at 
the time the affidavit was made, for as it 
subsequently appeared, he had already 
negotiated it. Howeth, however, was 
ignorant of this and innocent of all 
wrongdoing, for he believed that Bunch 
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owned the note at the time he made the 
affidavit; and the note he had in mind 
in his affidavit was the genuine note. 

Bunch, armed with the affidavit, 
pinned thereto a forged and literal copy 
of the genuine note, and sold it to the 
mortgage company for its face value. 

Bunch fled the country, and the com- 
pany sought to hold Howeth on the 
forged note. Howeth paid the genuine 
note, but refused to pay the other. 

The question of law was whether the 
circumstances made out a case of es- 
toppel against Howeth, which would 
charge him with liability upon the 
forged note. 

The court after stating the requisites 
of an estoppel and discussing the facts 
of the case, state the following con- 
clusion: 

‘Our conclusion is that the repre- 
sentation in the affidavit as to the own- 
ership of the genuine note, which was 
the only false statement therein, was 
not material, under the facts of the case, 
and that if said representation be deemed 
an assertion, not only of title to the gen- 
uine note, (which would be material,) 
this fact was unknown to Howeth, and 
the?circumstances were not such as to 
impute the knowledge to him, and that 
it was-not made with the intention or 
expectation that it would be acted upon 
in so far as this identity between the 
genuine and spurious note was asserted, 
and that under the circumstances it was 
neither natural nor probable that it 
would be so acted upon; in other words, 
that the fraud of Bunch in submitting 
a forged note, and in using the affidavit 
asa means of negotiating the forged 
note, was unforeseen and unexpected, 
and‘both unnatural and improbable.” 
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The judgment. therefore, was in favor 
of Howeth and against the mortgage 
company. 


Void Acknowledgement of Mortgage to 
Bank. 


City Bank of Boone v. Radtke, supreme court of Iowa 
January 1893. 


Notaries public, who are members of banking part- 
nerships, should beware of taking acknowledgements 
of mortgages given to the bank. If they do so, the 
acknowledgement is void and the record of the mort- 
gage will not constitute notice to any subsequent pur- 
chaser or mortgagee without notice; as to such, the 
mortgage security is worthless to the bank. 


The City Bank of Boone, Iowa, a 
banking partnership, claimed possession 
of 37 head of steer by virtue of a chattel 
mortgage thereon, dated February 25, 
1885, given by L. W. Fisk & Son, which 
mortgage was duly filed for record and 
recorded on the same day. The de- 
fendant Radtke claimed the steers under 
a subsequent mortgage, and he denied 
the execution, acknowledgement and re- 
cording of the bank’s mortgage; aver- 
ing that the acknowledgement was taken 
by one J. C. Hall, who was at the time 
a member of plaintiff partnership and 
interested in the mortgage. 

The court holds: ‘‘ The evidence 
shows without conflict that the notary, 
J. C. Hall, who took the acknowledge- 
ment of plaintiff's mortgage, was at the 
time a partner in plaintiff, which was a 
copartnership. This being the case,the 
acknowledgement of plaintiff's mortgage 
was void, and the mortgage not entitled 
to be recorded; hence the record of it 
in fact made was not constructive no- 
tice to defendant.” 
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ACCOUNTANTS’ 


DEPARTMENT. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 


ions upon, matters of law involved in various branches of accountancy. 


Cases bearing upon the management 


and distribution ot trust estates and property are published under this head. These are of importance to 


trust companies, bank: rs, and all others charged with the management of trust 


roperty; as well as to ac- 


countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


PARTNERSHIP ACCOUNTING. 


Partnership Dissolved by Assignment—Rights of As- 
signee. 

1. An assignee of a deceased partner cannot 
maintain an action for an accounting against 
surviving partners, and representatives of other 
deceased partners, without making the admin- 
istrator of the assignor a party. 

2. An assignment by a partner of his interest 
in the firm dissolves the partnership between 
him and the other partners, and does not make 
his assignee a co-partner ; such assignee being 
entitled only to the assignor’s interest in the sur- 
plus after the payment of all the partnership 
debts, and the settlement of all accounts be- 
tween the partners, 

3. In an action for an accounting by the as- 
signee of a deceased partner against surviving 
partners, and representatives of other deceased 
partners, where the evidence furnishes no basis 
by which a correct balance could be struck be- 
tween the dead and surviving partners, and the 
claim of the complaint is attempted to be made 
out by vague imputations of fraud, the com- 
plaint was properly dismissed; the rule being 
that where actual fraud is not made out, and 
death has closed the lips of those whose charac- 
ter is involved, and lapse of time has obscured 
details, the rules ot diligence will be rigidly en- 
forced against those who have not been diligent 
in enforcing their rights. Hammond v. Hopkins, 
12. Sup. Ct. Rep. 418, 143 U. S. 274, followed. 
De Manderfield v. Field et al., Supreme Court 
of New Mexico, Jan, 3, 1893. 


* * * 


EXECUTOR’S ACCOUNTING. 


Compensation—Taxes—Inclusion of Legacies in Ac- 
connt—Evidence of Payment. 


1. Pub. St. «. 190, $§ 8, 10, provide that execu- 
tors or administrators shall be allowed such re- 
compense as the court of probate shall consider 
just and that such a settlement, when not ap- 


pealed from, shall be final, and not subject to 
re-examination. HELpD, thatan account of an 
administrator with the will annexed will not be 
reopened onthe ground of manifest mistake in 
the compensation allowed, when no appeal was 
taken, although a part thereof might well have 
been charged to the income, instead of the cor- 
pus, of the estate. 

2. An allowance to the administrator with the 
will annexed of $1,500 out of the corpus of the 
estate, of about $79,000, for his services for a 
year, during which he only collected the in- 
come therefrom, and paid it to a life tenant, and 
paid the taxes on the life estate, is grossly ex- 
cessive, against any fund, and should in no 
evont be charged against the corpus of the es- 
tate. Grinnell v. Baker, 17 R. I. 41, followed. 

3. Under Pub. St. c. 42 §$§ 12, 13, providing 
that personal property of an estate is assessable 
to the executor or administrator, taxes paid by 
an administrator with the will annexed are 
properly charged in his account, but must be 
deducted from the income, when he pays it to 
the life tenant. 

4. Pub. St. c. 179, $$ 9, 37, provide that pro- 
bate courts shall settle the accounts of execu- 
tors or administrators appointed by them, and 
shall have power to transact all matters inci- 
dental to the powers hereinbefore granted, and 
all such other things as are or may be appointed 
by law, Chapter 190, § 1, provides that every 
executor or administrator shall return to the 
court of probate, yearly, his account relative to 
the estate in his hands, with a statement of the 
balance that may be due to or from him. HELD, 
that legacies are not included by statute within 
an account of an administrator with the will an- 
nexed, and such inclusion is not within the ju- 
risdiction of probate courts. Arnold v. Smith, 
14 R. I. 217, followed. 

5. Pub. Laws 1889 c. 751, providing that an 
executor or administrator may perpetuate the 
evidence of the payment of money in his hands 
by the recording of his verified account, affords 
evidence of payments by the executor or admin- 
istrator, but does not determine whether they 
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were properly made, and is no part of the ac- 
counts referred to in Pub. St. cc. 170, Igo. 
Williams et al. v. Herrick, Supreme Court of 
Rhode Island, Jan. 2, 1893. 


* * * 


RECEIVER’S ACCOUNTING. 


Compensation—Chargeability with Interest—Breach 
of Duty in Depositing Trust Funds. 


1. Where the total receipts of a receivership 
are about \$95,000, and the bulk of the work is 
done in the first six months, during which 
clerks are employed, and the receiver gives only 
a part of his time, a compensation of $3,000 for 
for the first year, and $1,000 subsequently, is 
sufficient for the receiver. 

2. A receiver who loans the money of the 
estate to his own bank at such a rate that he 
still makes a profit on it, is chargeable with in- 
terest, notwithstanding an improvident order of 
court permitting such loan. 

3. A receiver who deposits the money of the 
estate in his own bank to his own individ- 
ual credit, instead of to his credit as re- 
ceiver, is guilty of a breach of duty, not- 
withstanding a parol direction to the clerks 
to be ready to pay over at any time when 
called upon. Schwartz et al. v. Keystone Oil 
Co., Appeal of Commercial Bank of Titusville 
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et al., Supreme Court of Pennsylvania, Jan. 
30, 1893. 


* * * 
PATERSON, N. J., ACCOUNTS. 


At the circuit court in Paterson, N. J., on March 
25th a petition asking that the accounts of the board of 
freeholders be examined: was presented to Judge 
Dixon. The petition was signed by thirty-five promi- 
nent citizens of Paterson, and was presented by Eu- 
gene Stevenson on behalf of the petitioners. Judge 
Dixon postponed the hearing of the matter until 
March 3: in order to allow time to investigate the list 
of names on the petition, and find out if they are prop- 
erty-holders, which they are required to be by lawin 
order that the petition may be valid. 


* * * 


FINANCIAL AFFAIRS IN FLATLANDS, L. L. 


George F. Elliot appeared before Judge Bartlett in 
the supreme court, Kings County, on March asth, in 
behalf of G. A. Schiefer and twenty-seven other tax- 
payers of the town of Flatlands, L. I. Mr. Elliot 
moved that a commission be appointed to investigate 
the financial affairs of the town board. 

The defendants in the motion are Richard L. Baisley, 
supervisor; John S. Schenck, town clerk; John C. 
Matthews, justice; T. Ford, justice; John M. Wilson, 
and Elias M. Hendrickson, justice, constituting the 
town Board. E. M. Grout appeared for the defend- 
ants. Judge Bartlett took the papers in the case and 
reserved decision. 


STATE BANK DEPARTMENTS AND REPORTS. 


INDIANA. 


The annual report of the auditor of 
state of the state of Indiana for the year 
ending October 31, 1892, shows 85 banks 
to be in active operation under the state 
law; with three more banks organized, 
not having commenced business at that 
date. During the year covered by the 
report, seventeen new banks were organ- 
ized, and three retired from business, 


and reorganized as national banks. The 
state banks are generally in a prosper- 
ous condition, and there have been no 
suspensions or failures during the year. 
The capital invested and deposits have 
been increased more than the loans and 
discounts, but as a majority of the banks 
have ceased to pay interest on deposits, 
the average gross earnings have been 
greater than at any former period. The 
condition of the state banks October 31, 
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1892, was as follows. Their resources 
are classified thus: 
Loans and discounts 
Overdrafts - - - 
United States bonds 
Other stocks, bonds and 
mortgages - - - - 
Due from banks and 
bankers - - - - - 
Banking-house - - 
Other real estate - 
Furniture and fixtures 
Current expenses” - 
Taxes paid - - - 
Premiums and _ interest 
paid - - - - - 
Cash on hand - - - 


$9,675, 198.65 
223,980.31 
116,065.00 


484, 308.79 


2,677,135.00 
192,671.58 
99,958.17 
136,523.08 
70,411.31 
13,583.95 


9,920.61 
1,368,989. 49 


$15,068, 745.94 


The liabilities are classified as follows: 
Capital stock paid in - 4,221,625.00 
Surplusfund - - - 589,478.75 
Undivided profits -  - 73,180.87 
Discount, exchange and 

interest - - - - 
Profitand loss - - - 
Dividends unpaid - - 
Individual deposits on 

time - - - - - - 
Individual deposits on 
demand - - - - 
Cashiers’ checks  out- 


standing - - - = 
Due to banks and bank- 
ers = - - - - - 
Notes and bills redis- 
counted and bills pay- 
able - - - - - 


Total resources, 


282,200.81 
16,056.68 
7,331.50 


1,444, 952,96 
8,297,836.15 


14,702.55 


80,770.76 


40,609.91 


Total liabilities, 


MASSACHUSETTS. 
SAVINGS BANKS AND TRUST COMPANIES.* 


The report of the commissioners of 





*There are at present no banks in Massachusetts in- 
corporated under state law, who do a commercial 
banking business. ‘The national banks and the trust 
companies now cover the field in this respect; while 
the savings banks, although they do not receive de- 
posits subject to check, invest considerable of their 
assets in personal security and bank stock.—ED, 


$15,068,745.94 
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savings banks, issued January 20, 1893, 
for the year ending October 31, 1892, 
shows deposjts in the savings banks of 
$393,019,862.08, an increase over the 
previous year, of $23,493,476.54, being 
the largest increase for any year, except 
1870 and 1871. The falling off in de- 
posits a year ago was justly attributed 
to the bond investment and endowment 
orders, and the present increase is large- 
ly due to the fact that many of these 
organizations have gone into the hands 
of receivers, and the remainder are 
eking out an unprofitable existence. 

The assets of the savings banks are 
$415,898,159.44, and the expense of 
caring for this vast sum is only $936,- 
829.59, or less than one-quarter of one 
percent. Theassets of the saving banks 
have increased during the year $25, 332,- 
192.34, the larger part of which consists 
of public funds and loans on real estate. 
The increase in the amount of bank 
stocks held is $636,910.41, the largest 
in ten years. 


Personal loans with col- 
lateral have increased, $1,895,878.51 

Personal loans without col- 
lateral have decreased, 

The loans on personal se- 
curity have increased, 


469,708. 30 


1,426,170,23 


These figures indicate that in the item 
of loans on personal security the banks 
are requiring that notes be backed with 
collateral, 

During the year the savings banks 
have been called upon to make an ex- 
amination and verification of their de- 
positors’ pass-books. This is the second 
examination under the law of 1888. 

The commissioners think the provis- 
ion allowing savings banks to invest ten 
per cent. of their deposit, but not ex- 
ceeding $200,000, in the purchase of a 
site for the erection of a bank building 
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too large a limit, and recommend its 
reduction. 

A year ago, the commissioners called 
attention to the fact that no power was 
vested in the board to enforce the liabil- 
ity ot the stockholders of a trust 
company, when its capital had be- 
come impaired. The legislature acted 
upon the suggestion in 1892, and 
passed a law giving the commis- 
sioners power, when in their opinion 
the capital stock of a trust company is 
impaired, to require a pro rata assess- 
ment upon thestockholders, This power 
is analogous to that given the comp- 
troller of the currency over national 
banks, 

The commissioners think that trust 
companies should have a larger mini- 
mum capital, which they suggest should 
be $500,000. 

Should the proposed bill for the in- 
corporation of state banks become a 
law, the commissioners suggest that no 
more trust companies, except under 
very exceptional circumstances, be es- 
tablished. Parties desiring to transact 
a general banking business without act- 
ing as fiduciaries, could then incorpor- 
ate without the necessity of petition in 
each case, as is necessary to incorporate 
a trust company. The existing trust 
companies are stated to exist in suffi- 
cient number and location to cover all 
the requirements for fiduciary corpor- 
ations. 


The commissioners point out a danger 
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menacing the savings banks from na- 
tional banks opening a savings depart- 
ment, and from trust companies enter- 
ing upon a similar business, and they 
emphatically protest against its further 
continuance. They recommend the en- 
actment, first, of a law prohibiting safe- 
deposit and trust companies from doing 
business in the manner of a savings 
bank; and secondly, of a law forbidding 
individuals, associations and corporations 
from putting forth a sign as a savings 
bank, and from soliciting and receiving 
deposits as a savings bank. 


OTHER INSTITUTIONS, 


The report gives full statistics and 
discussion of the methods of 115 co- 
operative banks in the state; two col- 
lateral loan companies; and _ two 
mortgage loan companies. No for- 
eign companies doing business in the 
manner of a co-operative bank have 
been licensed during the year. Three 
companies, reported in 1891, still con- 
tinue to do business, viz.: The Ameri- 
can Building, Loan and Investment 
Company of Chicago; The Minnesota 
Saving Fund and Investment Co. of 
Minneapolis, and the Security Sav- 
ings and Loan Association of Minneap- 
olis. As a condition precedent to doing 
business in Massachusetts, these com- 
panies are obliged to deposit $25,000, 
and after admission, 15 per cent, of all 
sums collected in the state, all asa safety 
fund for the Massachusetts depositor 
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DEPARTMENT OF QUERIES AND REPLIES. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Recovery of Collection Proceeds from Insolvent Bank. 


SOUTHERN COMMERCIAL AND SAVINGS BANK, } 
St. Louis, Mo,, March g, 1893 ) 


Editor Banking Law Journal: 


Dear SiR:—A question of interest to bankers 
I will be pleased to submit, and have published 
in your columns. We received from a customer 
a note for collection, payable in the south. In 
sending the item on for collection, we selected 
from the list of banks, a national bank of $500,- 
000 (presumably a bank with unusual large cap- 
ital for a southern point) and sent the note on 
to them for collection and remittance, The 
note was paid, and amount received by the col- 
lecting bank. After receiving the money for 
the collection, but before remitting us the 
amouat, the bank made an assignment, Now 
the question: Does not the proceeds of this col- 
lection become a trust fund and partake of the 
nature of a preferred claim? And may we not 
demand and collect the full amount of our col- 
lection instead of becoming a common creditor 
and being obliged to receive whatever dividends 
may be declared in the usual way to creditors? 
Now another question: We receive this note 
from a customer for collection; we select a na- 
tional bank in the south, with a large capital, 
and so far as we have information, is sound and 
in good credit. In the event of the failure of 
this bank, are we responsible to our customer 
for the loss of this money, if lost, or do we act 
as his agent and having taken the usual pre- 
caution to select a national bank, with large 
capital, are thereby relieved from responsibil- 
ity in the matter? 

An answer in next issue, will oblige, 

Yours very truly, 
W. FRANK SrreeEt, Cashier, 


TITLE TO COLLECTION PROCEEDS, 


According to the weigh: of authority, 
where one bank sends to another, com- 


mercial paper for collection with in- 
structions to remit the proceeds, the col- 
lecting bank holds the proceeds as trustee 
for the sender, and does not acquire 
title thereto.* Two recent cases in the 
federal circuit court, however, question 
this doctrine on the ground that under 
the system of exchanges established be- 
tween banks it is not expected that the 
same money collected is to be remitted. + 


CAN PROCEEDS BE RECOVERED IN FULL AS 
TRUST FUND? f{ 


Assuming that the proceeds when col- 
lected constitute a trust fund, the prac- 
tical question still confronts the owner, 
can full payment be obtained from the 
assets of the insolvent collecting bank? 

lt is a recognized rule of equity that 
if the money collected—the trust fund— 
can be traced into any specific invest- 
ment, the owner has the right to follow 
the money into any new form into which 
it can be specially traced. Theold rule 
of equity was that no change of form 
could deprive the owner of his property 
so long as it could be traced and identi- 
fied, but that when the trust fund was 





*Com. Nat. Bank v. Armstrong, 39 Fed. Rep. 684 
First Nat. Bank v. Armstrong, 36 Fed. Rep. 59; Bank 
v. Weems, 69 ‘Tex. 484; and many other cases. 

+Bank v. Dowd, 38 Fed. Rep. 172; Bank v. Austin, 48 
Fed. Rep 25. 

+For other cases on the general subject, not cited 
below, see People v. City Bank, 905 N. Y. 32; Cavin v. 
Gleason, 105 N. Y. 256; Sherwood v. Bank, Mich. Sup. 
Ct., B. L. J. Feb. 1, 1893. 
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mingled up with other money or prop- 
erty, so that its identity was lost, the 
owner could no longer reach it. 

As a general thing a bank does not 
hold collection proceeds separate from 
its other funds; but mixes the two and 
uses the mass indiscriminately; so that 
ordinarily were the old rule of equity to 
be applied that ‘‘the right ceases when 
the means of ascertainment fail, which 
is the case when the subject matter is 
turned into money, and mixed and con- 
founded in the general mass of property 
of the same description,” the owner of 
collection proceeds in the hands of a de- 
funct collecting bank, would lose his 
right to full payment. 

But some of the recent cases in the 
United States have extended the old 
rule by engrafting upon it the following 
doctrine: J¢ ts not necessary to trace the 
trust fund into some specific property in order 
to enforce the trust. Tf it can be traced 
into the estate of the defaulting agent or 
trustee, this is sufficient, 


CASES EXTENDING OLD DOCTRINE AS TO 
TRACING TRUST FUNDS, 


The following recent cases support 
this doctrine: 
Wisconsin.—McLeod v. Evans, 66 Wis. 


401. Proceeds of a collection went into 
an insolvent banker’s estate, aud were 
used to pay off his debts or increase his 
assets. Held, not necessary to trace 
trust fund into specific property; tracing 
into general estate sufficient. Owner 
adjudged entitled to full payment from 
assets in hands of assignee. 
Kansas.—Peak v. Ellicot, 30 Kan. 156. 
A bank received from a customer money 
to pay a note outstanding against him, 
when due. The bank failed to pay the 
note, and appropriated the money to its 
own use. Held, the bank was an agent, 
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the money a trust fund, and the cus. 
tomer had a right to follow and reclaim 
it from the assignee. The court said: 
‘* Even if the trust fund has been mixed 
with other funds of the bank, this cannot 
prevent the plaintiff from following and 
reclaiming the fund.” 

Missouri.— Harrison v. Smith, 83 Mo. 
210. A New York party sent a Missouri 
bank, money co be loaned for him in the 
west. The bank led the party to sup- 
pose the money had been loaned, but in 
fact mixed and used the amount with 
its Own money and assets, and then 
made an assignment. Held, that trust 
money, mixed with other money can, 
nevertheless, be followed and recovered 
in full out of the assets. 

Nebraska, — Anheuser v. Farmers and 
Merchants Bank, B. L. J. Feb. 15, 1893. 
Holds, money collected by a bank and 
not remitted, is a trust fund, the trust 
character adheres to the fund in the 
hands of the assignee, and the owner is 
entitled to preference. (No facts given 
in the opinion, in this case show any 
‘* mingling ” or use by the bank of the 
proceeds as its own, but in all proba- 
bility such were the facts.) McLeod v. 
Evans is cited, among other cases, as 
authority ; and Nebraska must, therefore, 
be regarded as countenancing the rule 
recognized by the three other states 
named above.. 

It will be seen that the Wisconsin, 
Kansas and Missouri cases cited, carry 
the doctrine of tracing and recovery of 
trust funds far beyond the original rule, 
which required specific identification in 
original or changed form. They hold 
specific identification unnecessary, and 
allow the owner to recover in full if the 
trust money can be traced into the es- 
tate of the defaulting trustee, or has 
been used in paying his debts. In other 
words, if the insolvent’s estate has re- 
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received the denefit of the proceeds, that 
is sufficient to impress the assets with a 
trust, and entitle the owner of the fund 
to full recovery, In the Wisconsin case 
for example, the proceeds had been re- 
mitted to a Chicago bank and placed to 
the insolvent’s credit there, and the in- 
solvent had drawn upon its Chicago ac- 
count to pay its debts and obligations 
from time to time. The benefit which 
the insolvent’s estate derived therefrom 
in the increase of assets, or payment of 
debts, was held sufficient to charge it 
with full payment of the amount. 

Texas.—The case of Continental Nat. 
Bank v. Weems, 69 Texas, 489, while it 
enlarges upon the old rule of equity, 
does not go so far as the cases first cited. 
A New York bank sent a Texas bank, 
notes ‘*‘ for collection and return of pro- 
ceeds.”” The court held that upon col- 
lection, the Texas bank became a trustee 
for the New York bank; that it had no 
authority to credit the amount collected 
on its books, but was legally bound to 
remit the money. The Texas bank hav- 
ing mingled the proceeds with its other 
money, and then become insolvent, the 
court held that the trust attached to 
whatever money remained, when the re- 
ceiver was appointed, in the bank vaults. 
That when a trustee mingles trust money 
with his own, whatever he pays out 
afterwards to others, so long as he re- 
tains enough money to recover the trust 
fund, it will be presumed that he has 
paid out from his own funds. 

This case, it will be observed, differs 
from the others in that cash, equalling 
the trust fund, must be always on hand 
in the bank up to the time of failure. It 
modifies the old rule, by permitting a 
recovery although the trust fund has 
been mingled with other moneys, so 
long as the trust money remains 7” the 
bank's possession as a part of the assets; 
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and it assumes this where the cash on 
hand at the time of failure, equals or 
exceeds the trust fund on the theory or 
presumption that any cash paid out be- 
fore suspension was not trust, but indi- 
vidual, money. Shown that the trust 
money, although received by the insol- 
vent, has been paid away for debts, or 
otherwise parted with, the Texas court, 
differing from the Wisconsin and other 
courts cited, does not go to the extent 
of holding that the general benefit to the 
estate from the trust fund, is of itself, 
sufficient to impress the assets with a 
trust. 


CASES ADHERING TO OLD DOCTRINE, 


But the doctrine of the Wisconsin and 
kindred cases, and even of the Texas 
case, has been denied in some very re- 
cent cases in the federal circuit courts. 
In Philadelphia National Bank v. Dowd, 
38 Fed. Rep. 172 (year 1889) U. S. Cir- 
cuit Court. E. D. North Carolina, plain- 
tiff sent to a bank, paper indorsed ‘‘ for 
collection and immediate return.” The 
collection proceeds were not forwarded, 
but were mingled with other moneys of 
the bank. The collecting bank had on 
hand at all times subsequent to collec- 
tion, up to the receiver’s appointment, 
cash to a greater amount than that due 
plaintiff. The court holds the funds 
were converted by their mingling and 
use, and plaintiff became a simple, con- 
tract creditor, with no preference in 
law. 

The opinion of Seymour, J. in this 
case goes most elaborately into the ques- 
tion. He discusses and criticises all the 
modern cases on the subject, and ad- 
heres to the old doctrine of equity, say- 
ing: ‘‘I took upon these cases as _intro- 
ducing a new principle into an old and 
well-known doctrine of equity which, 
with the greatest deference to the courts 
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deciding them, I do not feel at liberty to 
follow in advance of any adjudication by 
the supreme court.” 

Another case, holding the same view, 
is Merchants & Farmers’ Bank v. Austin, 
U. S. Circuit Ct., N. D. Alabama, N.D. 
October 27, 1891, 48 Fed. Rep. 25. 


BANK’S CHANCES OF RECOVERY IN FULL. 


We trust to have cited the decisions 
with sufficient clearness to make plain 
the conflict of authority upon the two 
questions 


1. Did insolvent collecting bank hold pro- 
ceeds as trustee for Missouri bank; 

2. If so, can they be recovered in full from 
the insolvent estate as a trust fund? 


If the Missouri bank could avail of 
the courts of its own state in suing for 
the proceeds, its chances of recovery 
would be very good, under the doctrine 
as to trust funds announced by the su- 
preme court of Missouri. But the bank 
must resort to the federal court, or to 
the court of the state in which the in- 
solvent bank was located; and the two 
recent federal decisions which we cite, 
both deny (1) that the original owner 
has any preference in the assets of an in- 
solvent bank, where collection proceeds 
have been mingled; or (2) that such pro- 
ceeds are trust funds at all, even where 
the instruction has been to remit. If the 
insolvent bank is located in Texas, or 
any other state that has given a decision 
favorable to full recovery, the bank's 
chances are good, otherwise very doubt- 
ful. 


RESPONSIBILITY OF TRANSMITTING BANK 
TO CUSTOMER. 


Assuming a loss on the item, it will 
fall on the customer and not on the Miss- 
ouri bank, unless the customer is a non- 
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resident, and can sue the bank in the 
United States courts. The doctrine of 
the supreme court of the United States 
is that the first collecting bank is abso- 
lutely liable for its correspondent’s de- 
fault.§ But we assume the customer is 
a resident of Missouri and would have 
to sue in the Missouri courts, and the 
rule announced in Daly v. Butchers & Dro- 
vers Bank, 56 Mo. 94, is as follows: 
Where a bank in Missouri receives for 
collection a draft payable in another 
state, and uses due diligence and for- 
wards the draft to a proper correspond- 
ent at a place where the paper is made 
payable, with proper instructions for 
collection, its responsibility is at an end, 
and in case of default by correspondent 
it cannot be held liable to the owner, 
unless by some after act it makes itself 
responsible. 


Enforcement of Collateral Note by a 
Purchaser. 


CHATTANOOGA, Tenn,, March 27, 1893. 
Editor Banking Law Fournal. 

Dear Sir:—A. loans B., on his note, $650, 
taking as collateral security two notes of $500 
each, signed by B. and having the accommoda- 
tion indorsement on the back, of C. The $650, 
at maturity is not paid, collateral is advertised 
and sold at public sale, but at time of sale col- 
lateral notes are five days past due. Can the 
purchaser of the collateral notes maintain an 
action for the face value of the notes, or $1,000? 
Would the difference between the $650 and 
$1,000 be an “‘equity” between B, and the pur- 
chaser of the collateral for which either B. or 
C. could claim a set-off in an action on the 
collateral notes by the purchaser? 

Please answer through your valuable Jour- 
NAL, Yours respectfully, 

Cc. B. M. 


The purchaser of the collateral notes, 
acquired after maturity, could not re- 
cover their full amount under the cir- 





§gExchange National Bank v. Third Nat. Bank, 11a 
U.S. 276. See 5B. L. J. 121. 
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cumstances stated. The pledgee, A., 
had he sued upon the notes, would have 
been limited in his recovery to the 
amount of the debt which they secured,* 
and the purchaser acquired no greater 
rights. 


Authority of Treasurer to Discount 
Paper. 


WESTFIELD, Ind., March 28, 1893. 
Editor Banking Law Journal: 


Dear Sir:—Please answer the following in 

your paper: A note dated December 2, 1892, 
due in three months, payable at bank to — 
Co. OR BEARER, was discounted same day with 
the indorsement IN BLANK of the company by 
the treasurer. The note was protested March 
4th for non-payment. Will the company be 
held by its indorsement? Is there any excep- 
tion to the rule in the state of Illinois? 

Please answer and oblige, 

A SUBSCRIBER, 





* Daniel, Neg. Inst. § 832 a, and cases cited. 
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The point involved is the authority 
of the treasurer to bind the corpora- 
tion by indorsing and discounting a 
note payable to it. The treasurer 
may have had authority so to do 
expressly conferred, or may have 
had implied authority, so far as the 
bank is concerned, by a similar course 
of conduct in the past. It is impossible 
to give an answer of any value, without 
further knowledge of the facts. If our 
correspondent will advise us as to the 
character of the corporation; whether it 
kept a deposit account with the bank; 
whether the proceeds of the discount. 
went to its account and were checked 
out in the usual course of business; what 
apparent powers the treasurer had as to 
managing its business, borrowing mon- 
ey, and transferring negotiable paper as 
shown by past acts; and any further in- 
formation bearing on the express or im- 
plied power of the treasurer, we shall 
be pleased to discuss the question fully. 


Loans by National Banks on Real Estate Security. 


NeW PHILADELPHIA, Ohio, March 27, 1893. 
Editor Banking Law Journal: 


DeaR Sir:—Will you please give me your 
opinion as to the legality of the following trans- 
action: National banking associations are by 
implication prohibited from taking mortgages 
on real estate as security for contemporaneous 
loans. But A. comes in and says that he wants 
a loan of $200 for one year. He will not give 
an indorser, but will execute and deliver to B., 
the president of the bank, a note secured by 
mortgage on his farm for $300, payable one 
year after date, as collateral. He will also 
give his note for $200 to the bank for the loan. 

Do you see anything in this transaction 


that would prevent B., legally, from foreclosing 
the mortgage and applying the proceeds to the 
payment of his note given to the bank, in case 
A, failed to meet his note when due? Ss. 
While national banks are prohibited 
from making loans on real estate se- 
curity, it has been repeatedly held by 
the courts, that the violation of law is 
no defense to the borrower, and cannot 
be interposed to prevent a foreclosure 
of the mortgage. So far as the en- 
forcement of the security is con- 
cerned, the loan is just as valid as if 
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national banks were expressly author- 
ized to loan on real estate. The gov- 
ernment alone can complain, The pen- 
alty which a national bank incurs for 
violating the act, is forfeiture of its 
charter, Bank v. Matthews, 98 U. S. 
621; Reynolds v. Crawfordville Bank, 112 
U.S. 405. See a case on the subject in 
this number. 

This penalty is so unsuitable, that 
although national banks have repeatedly 
violated the national bank law in this 
way, we know of no case in the history 
of these institutions where proceedings 
have been instituted by the govern- 
ment for forfeiture for this cause. Un- 
til the character of the penalty is 
changed to a fine, or otherwise, national 
banks in different sections will probably 
continue to make and enforce loans on 
real estate without hindrance. 

This answers the question asked—as 
to the ability of the bank to enforce the 
mortgage security—and renders unnec- 
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essary any extended inquiry whether 
the form in which the transaction is 
proposed, changes its character from a 
real estate, to a personal, loan, permit- 
ted by the national bank act. We un- 
derstand the rule recognized in the 
comptroller’s office is that a note made 
by A. to B. secured by mortgage of real 
estate to B., may be lawfully taken as 
collateral for a loan to B. The loan in 
this case is regarded as being made on 
personal security. In the transaction 
proposed, B. is the president of the 
bank. Whether this would be regarded 
as a loan by the bank through its presi- 
dent, directly to A. on real estate se- 
curity, or a loan by the bank to B. as an 
individual on his personal indorsement, 


secured by A.’s note and mortgage, is a 
question; and as it will not be involved 
in any proceeding to enforce the mort- 
gage, but can only arise between bank 
and comptroller, should the government 
complain, it is unnecessary, for the pur- 
pose of the inquiry, to discuss it. 


Liability Of Bank on Raised Draft. 


SANDERS & WATKINS, ATTORNEYS-AT-LAW, ) 
Litre Rock, Ark., March 24th, 1893. § 


Editor Banking Law Journal: 


Dear S1r:—I enclose for your consideration, 
report of acase just decided in our U. S. circuit 
court, Judge H C, Caldwell, of the Eighth Dis- 
trict court of appeals, presiding. The record 
has already been filed in the court of appeals 
and will come before that body sitting at St. 
Paul, Minn., probably in June or September 
next, 

It is a case of considerable importance to 
bankers, and I would be glad to have an ex- 
pression of your opinion through the columns of 
your most excelient LAW JOURNAL, 

Taking into consideration the gross careless- 
ness of the cashier in signing a bill of exchange 
when it was evident to any one at a glance, that 
it was written for the purpose of being raised, 
in connection with the fact that Jordan was the 
exchange clerk of the bank issuing the bill and 
perfected the fraud while he was yet in the em- 
ploy of the bank, it seems to me hardly possible 
that it can escape liability. 


The trial court caused the original bill of ex- 
change to be delivered to the clerk of the court 
of appeals for the personal inspection of that 
court when the case should come to trial. 

Very truly, 


Inc. GeEorGE H,. SANDERS. 


ACTION UPON FORGED DRAFT. 


Suit brought by the Exchange National Bank of 
Spokane, Wash., against the Bank of Little Rock to 
recover on a bill of exchange of $2,500, issued origin- 
ally by the latter bank, but subsequently shown to be 
a forgery of the worst type. 

The bill of exchange was drawn for $25. It was 
written by D. C. Jordan, an employee of the Bank of 
Little Rock, whose business it was to prepare the 
exchange for the cashier to sign, and whose business 
also it was to keep the books showing the bills of ex- 
change drawn. e drew this bill of exchange in favor 
of himself under pretense that he wanted to make a 
remittance to his brother. In writing the words 
“twenty-five,” he left room to write “hundred” 
thereafter in the same blank. In punching the check 
said Jordan left off the star, o1 character somewhat 
like a star, usually punched wayyy! after the 
figures, and punched otherwise as a bill for $25. He 
also put the figures “ $25’ in the right hand corner of 
the bill ofexchange. It was made and dated on March 
8, 1890. After getting the bill of exchange (as thus 
made up) signed by the cashier, C. T. Walker, he 





292 THE BANKING 


then wrote the word “hundred” in the blank after 
the words “twenty-five,” and then punched two 
naughts, followed by a star, totheright of the figures 
“*$25,” as already punched in the upper left hand 
corner, and he added two naughts to the “$25” 
in the upper right hand corner, so as to make 
the bill of exchange call for $2,500, as it now 
does. The bill of exchange was thus feloniously 
‘“*raised’’ without the knowledge of the Bank of 
Little Rock. Afterwards, on July 12, 1890, D. C. 
Jordan left the employ of the bank, abandoned his 
tamily and ran off with a woman and is still a refugee 
from justice. He wrote the indorsement in full on 
the bill of exchange to Frank H. Lathrop and then 
wrote and signed the indorsement of Frank H. Lath- 
rcp. This was a fictitious person. With these indorse- 
ments written, said Jordan delivered the paper to the 
woman |Rosa Gant), who being identified at plaint- 
iff’s barfk, plaintiff discounted the bill of exchange at 
regular rates, paying Rosa Gant the cash thereon, 
taking the paper in good faith, there being nothing on 
the face of the paper to arouse their suspicion. 

The court thereupon rendered a decision in the case 
declaring in favor of the Bank of Little Rock, on the 
ground that the bill was a forged instrument, for 
which they could not be held liable. 


So far as the law of this case is con- 
cerned, there is an irreconcilable con- 
flict of authority as to the right of a 
Sona fide holder to recover from the 
maker of a negotiable instrument, so 
carelessly executed as to permit of suc- 
cessful and non-detectible raising. Ty- 
pical cases on the one hand are Young v. 
Grote, 4 Bing. 253, (a case of a banker 
paying a raised check), and Garrard v. 
Haddam, 67 Pa. St. 82, (a case of a dona 
fide purchaser of a raised note). In 
Young v. Grote, the amount, fifty pounds 
two shillings, was written by a clerk of 
the drawer in a check, commencing the 
“fifty” in the middle of a blank line. 
After being told to obtain the cash on it, 
he inserted ‘‘ three hundred and; and the 
bank paid the increased amount, and was 
held entitled to charge its customer with 
it. In Garrard v. Haddam, Garrard signed 
a note for one hundred dollars, leaving a 
blank between hundred and _ dollars, 
which was filled in by the addition of 
jifty by the same hand. Garrard was 
declared liable for the face of the note 
to a dona fide purchaser for value. 

Typical cases to the contrary are 
Knoxville Nat. Bank v. Clarke, 51 lowa, 
274, where ‘tone hundred” was inserted 
before ‘‘ten” dollars, and Fordyce v. 
Kosminski, 49 Ark., 40 where $8.40 was 
raised to $80.40, space being sufficient 
in each case for addition without detec- 
tion, and in each case recovery by dona 
Jide holder was denied. There are nu- 
merous cases on each side of the sub- 
ject, mostly by state courts, and it will 
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be interesting to learn what stand thefed- 
eral circuit court of appeals will take in 
laying down a rule which will be recog- 
nized as thedoctrine of the federalcourts. 

Anexpression of our own opinion is 
asked. We can do no better than quote 
from the JouRNAL of October 15, 1889, 
in which we criticised the decision in 
Fordyce v. Kosminski in these words: 

‘*The ruling proceeds on the theory 
that the raising of a negotiable instru- 
ment without the consent of the maker 
is a material alteration, and avoids it 
even in the hands of an innocent holder 
for value. This would be reasonable 
enough in ordinary cases where there 
was no fault or neglect upon the part of 
the drawer; but in applying the doc- 
trine to cases where the drawer is at 
fault in executing the instrument in such 
incomplete manner that it can be altered 
without suspicion, the court overlooks 
all distinction between the careful and 
the careless check-drawer, and accords 
the same exoneration from liability in 
both cases. This doctrine is open to 
objection on the ground that while it 
gives full play to the operation of the 
rule of the law merchant that a material 
alteration vitiates the paper, it shuts 
out other rules of law properly applica- 
ble to such a case, which determine the 
liability of parties by reason of their 
negligence in particular transactions.”’ 

From the beginning, the JouRNAL has 
always advocated a policy raising the 
standard of duty of issuers of commer- 
cial paper in the matter of precautions 
against alteration, and has always at- 
tacked those decisions which, founded 
on technicality or wrong principle, have 
tended to lower, rather than to elevate, 
the standard of care. 

We deem the point of negligence in 
execution, the only disputable one in the 
case. No claim can be made of non- 
liability by reason of the Washington 
bank claiming title through a forged in- 
dorsement, because the indorsement to, 
and of the name of, Lathrop, the ficti- 
tious indorsee, was done by Jordan, the 
payee, and would bring the case within 
the well-known rule that in such case, 
the instrument can be treated as one 
payable to bearer. 
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A POLICY-HOLDER’S LETTER. 


New York, May 31, 18—. 
Mr. 


Dear Sir:—I am in receipt of a postal card 
advising me that my next premium (Policy No. 
43,359) is $147.03. Thereby I am reminded 
that the life insurance business, as managed by 
your company, is, like the providence of God, 
*‘past finding out.” I began by paying $80 cash 
and $52 note on this policy in 1867. It seemed 
an inexpensive luxury. Itwould have been if I 
had died. I unhappily survived, and now for 
ten years have been struggling to keep the poli- 
cy as myself alive. But the appetite of this 
policy, I observe, does grow by whatit feeds on, 
andthe danger is thatit wilishortly exceedin its 
demands my ability to answer, and I shall see it 
die onmy hands, The steady and constant in- 
crease in the amount of the premium on this pol- 
icy began to excite my curiosity, not to say my 
admiration, several years ago. The agent to 
whom I applied for enlightenment—I have pass- 
ed through the hands of five or six, each of 
whom has amassed a fortune and retired—so 
overwhelmed me with mathematics of the most 
mixed and abstruse character, that | fell back 
from the investigation greatly humiliated at my 
own ignorance, and profoundly impressed with 
the resources of either the company or the 
agent, I could not decide which, I think I real- 
ize, and I hope I appreciate gratefully, the 
beneficent operation of this steady progression 
in cost of the policy. It makes me contemplate 
death with resignation, and to Jook upon that 
consummation as a checkmate to the company. 
Did you ever think how Booth or John McCul- 
lough might improve Hamlet’s soliloguy and 
thrill any ordinary audience by just holding up 
one of your life insurance policies and quoting 
the passage: ‘‘ There’s the respect that makes 
calamity of so long life?’ 

But I fear I trespass on your time. Is it true 
that insurance officials, notwithstanding the 
meagerness of their salaries, are overworked ? 
I will come at once to business. I need not 
trace the steady, upward progress of these pre- 
miums. Sufficient that last year I paid $112.75, 
and this year you call for $147.03 upon a policy, 
the annual premium on which was $132 ten 
years ago. At this rate of increase, and with 
my discouragingly sound health, I cannot un- 
dertake to compete with the company. I am 
aware, of course, that a poijicy-holder who has 
paid ten annual premiums can hardly expect 
the consideration due to those who, not being 
insured, seek information, Being a fish in the 
basket, I do not expect the consideration of one 
in the sea, and yet I wouLpD like to know whether 
policy No. 43,369 has any surrender value, Can 


, Vice President, ete.: 


you give me any information on this subject? 
I am already in possession of a considerable ac- 
cumulation of tracts, pamphlets, circulars, al- 
manacs, calendars and extracts from religious 
newspapers which afford abundant knowledge 
as to the facilities and methods of getting INTO 
life insurance; what I seek now is information 
how to get OUT. 

Pardon me, Sir, if I have used too great fa- 
miliarity in addressing a man whose acquaint- 
ance with logarithms and mortality tables and 
the differential calculus entitles him to the name 
of benefactor and the salary of actuary. Iam 
not ignorant of what is due the representative 
of $27,000,c0o—if that’s the figure—of assets. 
I address you because your name appears on 
the seductive postal-card which invites me to 
add $147.03 to the $27,000,000. I presume you 
are no stranger to the complaints of disappoint- 
ed policy-holders, and it is not improbable that 
you dismiss them with the remark of the Apostle 
Paul on returning a box of Dr, Ayres’ celebrated 
compound cathartic pills to the Elders of the 
Church of Ephesus, ‘‘None of these things move 
ME.” But there may be some one in your em- 
ploy who can show me the cheapest way out. 
Will you please refer me to him, that I may 
present my policy and receipt and things with 
the conundrum which at one time staggered the 
intelligence of such a statesman as Daniel Web- 
ster—‘‘What is all this worth,” 

Yours very respectfully, 


* * * 


J, E. Johnson, Real Estate Broker, 31 Nassau 
street, New York, is sending to Bankers and 
Lawyers a very neat glass paper-weight to put 
on the desk. Drop him a postal and get one, 


x * * 


WORLD'S CROP LETTER. 


Clapp & Company. Bankers and Brokers, 60 
Broadway, New York, have just issued their 
annual World’s Crop Letter with Stock Statistics, 
which is supplied free on application in person 
or by mail. 


*x* * * 


DAYS OF GRACE AND HOLIDAYS IN 
OREGON, 


At its last session the Oregon legislature 
passed the following law abolishing grace: 

‘“‘No days of grace shall be allowed on any 
foreign or inland bill of exchange, draft, check, 
order, promissory note, bond, or other negotia- 
ble instrument or paper, nor upon any non- 
negotiable instrument, 
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All days of grace allowed by the custom of 
merchants are abolished in this state.” 

This act takes effect on May Ig, 1893. 

The foliowing holiday law has been enacted: 

“The following days shall be and are hereby 
declared to be legal holidays in this state, to-wit: 
Every Sunday, the first of January, the twenty- 
second day of February, the thirtieth day of 
May, the fourth day of July, the first Monday 
in September, the twenty-fifth day of December, 
and every day on which an election is held 
throughout the state, and every day appointed 
by the President of the United States or the 
Governor of this state, as a day of public fast- 
ing, thanksgiving or holiday. Whenevor any 
legal holiday other than a Sunday falls upon 
Sunday, the Monday following shall be and be 
observed as such holiday. 

Negotiable instruments falling due on any 
legal holiday shall be due and payable on the 
next succeeding business day.” . 


* * 
NEW CASHIERS. 


At a recent special meeting of the board of directors 
of the Hamilton Bank, of New York City, Mr. Irving 
C. Gaylord tendered his resignation as cashier, to take 
effect at the earliest convenience of the bank, in order 
that he might accept the presidency of the Federal 
Bank of New York City. His resignation was ac- 
cepted, and Mr. Edwin S. Schenck, the assistant cash- 
ier, was appointed cashier. 


The board of directors of the Third National Bank 
of Syracuse, at a meeting held February 27th, 1893, 
elected Mr. Leonard H. Groesbeck, late national ban 
examiner for the Northern District of New York, as 
cashier, Mr. Henry Lacy, the former cashier, being 
elevated to the presidency. 


*% & * 


MAVERICK BANK AFFAIRS. 


Comptroller Hepburn does not expect a set- 
tlement of the affairs of the Maverick National 
Bank for perhaps ayear. The question was re- 
cently gone over whether certain assets which 
had been held as collateral could be disposed of 
profitably at public auction, and it was decided 
that it could not be done without a loss of $75,- 
000 to $100,000. The comptroller did not feel 
justified, under these circumstances, in order- 
ing an auction, and the receiver will continue 
to seek the best terms possible for the settlement 
of various outstanding matters. 

The comptroller believes that perhaps 5 per 
cent, more will be paid in dividends when the 
affairs of the bank are finally settled, making 
go per cent, in all, but only about 2 per cent. 
toward the last dividend is now in the hands of 


the receiver. 
* * * 


CHANGES IN THE NATIONAL PARK 
BANK. 

At the regular meeting of the directors of the 
National, Park Bank of New York Stuyvesant 
Fish, President of the Illinois Central Railroad 
Company, and Edward E. Poor, of Denny, Poor 
& Company, of the New York, Boston and Chic- 
ago, were elected vice-presidents. At the same 
time George S. Hickok, the cashier, was elected 
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a director in place of the late Arthur Leary, 
who was the senior director of the bank, and its 
vice-president, at the time of his death. The 
election of Mr. Hickok as junior director is re- 
garded as a well-deserved promotion of an old 
and faithful employee. He has been connected 
with the bank for more than thirty years, for 
twenty-five of which he was discount clerk, and 
he is known by every customer of the bank, 
He began his banking career in the National 
Park Bank, and his service with it has been con- 


tinuous. 
* * 


MISSOURI BANKERS’ ASSOCIATION. 


A meeting of the executive committee of the Mis- 
souri Bankers’ Association was held at Jefferson City, 
March 16th, 1803. ; 

On motion, June 21st, 22d and 23d was set for the date 
of the next convention, to be held at Excelsior Springs. 

The convention will be called to order by the presi- 

dent, at the Excelsior Springs Opera House, Wednes- 
day, June 21st. at 10:30 a. m. 
_ Any member of the association may suggest sub- 
jects or recommend speakers for speeches and papers, 
to the executive committee, who will select such as they 
deem best for the occasion, the secretary to correspond 
with those selected: General discussion on various 
subjects, appointment of committees, election of of- 
ficers for ensuing year, selection of place of next con- 
vention, reading of minutes. adjournment will be the 
orderof procedure, 

The committee considered and approved the work 
done by the committee on taxation and ordered copies 
of certain bills pending in the legislature to be placed 
before them for consideration and action. They ap- 
proved the work done by the legislative committee, 
so far as it had progressed, but thought it their duty 
to take up this important work of the association and 
use allthe power at their command to prevent certain 
measures from becoming laws; they decided to give 
all their time if necessary to this purpose until both 
houses adjourned. They ordered, a circular to be 
printed and sent to every banking institution in the 
State, requesting their co-operation and urging all 
who are not members to at once become members 
(annual fees, only $5) that they may be helped by the 
organization and assist in promoting the association, 
which has been useful in many respects since its or- 
ganization and has proven a necessity which cannot 
be dispensed with now, as there is greater need for its 
existence each year. 

The committee recommended that every bank in 
Missouri join the association, contribute to the Bank 
Robber and Defense Fund, and by all means arrange 
to attend the convention at the beautiful and health- 
ful summer resort selected for the next meeting. 


x* * * 


BUSINESS NOTICES. 


The statement of the Farmers & Citizens Bank of 
Farmville, Indiana, which we publish in another col- 
umn, speaks well for its energetic corps of officers. 
Established in 1889, the business has nearly doubled 
since that time. 

Our readers will have prompt and careful attention 
given to any business intrusted to this bank 

Cratty Brothers & Jarvis, the well known firm of 
Chicago lawyers, have removed to the new and ele- 
gant “Security” building, southeast corner of Madi- 
son street and Fifth avenue, where they now occupy 
the thirteenth floor as law offices. 

First impressions are strong. In some of the most 
important business transactions, we never see the 
man;—not seeing him, we form our opinion of him 
from what we do see, namely: his envelopes, his letter 
heading, his letter. They tell a good deal about him; 
they reveal his style. Trifling as these things are, 
they often decide the placing of thousands of dollars’ 
worth of business. 

When you need anything in the stationery line, 
write to the Park Engraving and Printing Company, 
22 Park Place, New York, for samples and prices. 
Note their advertisement in front part of JoURNAL. 





